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AMENDMENT OF SHERMAN ANTITRUST LAW. 



HEARINGS ON S. 6331 AND S. 6440. 



Thursday, April 23, 1908. 

The subcommittee met at 10 o'clock a. m. 

Present; Senators Nelson (chairman), Dillingham, and Clarke, of 
Arkansas. 

Seth Low, of New York City, president of the National Civic Fed- 
eration; J. W. Jenks, professor oi political economj and j)olitics, Cor- 
nell University, Ithaca, N. Y.; Joseph Nimmo, jr., statistician and 
economist, of Long Island, New York; Daniel Davenport, of Bridge- 

Jort, Conn., counsel for the American Anti-Boycott Association; 
ames A. Emery, of New York City, representing various national, 
State, and l9cal manufacturing and industrial associations; Nathan 
Bijur, of New York City, representing the Merchants' Association, 
and others, appeared. 

OFENINO STATEMENT BY THE CHAIBXAN. 

The Chairman. (Senator Nelson). We have before us two bills. 
Senate bill 6331, introduced by Senator Foraker, and Senate bill 
6440, introduced by Senator Warner. They relate to modifications 
of what is conmionly known as the Sherman antitrust law, and will 
be inserted in the record of the hearings. 

The bills are as follows : 

A BILL (S. 6331) to legalize contracts and agreements not in unreasonable re- 
straint of trade or commerce. 

Be it enacted, etc., That nothing in the act to regulate commerce, 
approved February fourth, eighteen hundred and eiffhty-seven, or in 
the act to protect trade and commerce against unlawful restraints 
and monopolies, approved July second, eighteen hundred and ninety, 
or in the act to reduce taxation, to provide revenue for the Govern- 
ment, and for other purposes, approved August twenty-seventh, 
eighteen hundred and ninety-four, or in any act amendatory of or 
supplementary to any of said acts, shall hereafter be construed or 
held to prohibit any contract, agreement, or combination that is not 
in unreasonable restraint of trade or commerce with foreign nations 
or among the several States. 

A BILL (S. 6440) to regulate commerce among the several States or with 
foreign nations, and to amend the act approved July second, eighteen hundred 
and ninety, entitled "An act to protect trade and commerce against unlawful 
restraints and monopolies." 

Be it enacted, etc., That the act approved July second, eighteen 
hundred and ninety, entitled "An act to protect trade and commerce 
against unlawful restraints and mwiopolies," be, and hereby the 
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4 SHERMAN ANTITBUST LAW. 

same is, amended by adding at the end of. said act the following 
sections : 

" Sec. 8. That any corporation or association affected by this act, 
but not subject to the act approved February fourth, eighteen hun- 
dred and eighty-seven, entitled 'An act to regulate commerce,' or the 
acts amendatory thereof or supplemental thereto, shall be entitled to 
the benefits and immunities in this act hereinafter given if and when 
it shall register as herein provided and shall comply with the require- 
ments of this act hereinafter set forth, but not otherwise. 

*' Such registration, by a corporation or association for profit and 
having capital stock, may be effected by filing with the Conmiissioner 
of Corporations a written application therefor, together with a written 
statement setting forth such information concerning the organization 
of such corporation or association, its financial conditions, its con- 
tracts, and its corporate proceedings, as may be prescribed by general 
regulations from time to time to be made by the President pursuant 
to this act ; and such registration by a corporation or association not 
for profit and without capital stock may be effected by filing with the 
Commissioner of Corporations a written application therefor, together 
with a written statement setting forth, first, its charter or agreement 
of association and by-laws; second, the place of its principal ofiice, 
and third, the names of its directors or managing officers, and stand- 
ing committees, if any, with their residences. 

*' Thereupon the Commissioner of Corporations shall register such 
corporation or association under this act. In case any corporation 
or association so registered shall refuse or shall fail at any time to file 
the statements or to give the information required under this act, or 
to comply with the requirements of this act, or in case information 
furnished by it shall be false in any material particular, the Commis- 
sioner of Corporations shall have power to cancel the registration 
of such corporation or association after thirty days' notice in writing 
to such corporation or association. Any corporation or association ag- 
grieved by such action of the Commissioner of Corporations may 
apply to the supreme court of the District of Columbia, in a suit or 
proceeding in equity, for such relief in the premises as may be proper, 
and said court shall have jurisdiction to hear and determine such 
application, subject to appeal as in other causes in equity. 

" Sec. 9. That the President shall have power to make, alter, and 
revoke, and from time to time, in his discretion, he shall make, alter, 
and revoke, regulations prescribing what facts shall be set forth in 
the statements to be filed with the Commissioner of Corporations by 
corporations and associations for profit and having capital stock ap- 
plymg for registration under this act, and what mformation there- 
after shall be rurnished by such corporations and associations so regis- 
tered, and he may prescribe the manner of registration and of can- 
cellation of registration. 

" Nothing in this act shall require the filing of contracts or agree- 
ments of corporations or associations not for profit or without capital 
stock, and such corporations and associations while registered here- 
under, and the members thereof, shall be entitled to all the benefits 
and immunities given by this act, excepting such as are given by sec- 
tion ten and section eleven, without filing such contracts or agree- 
ments; but from time to time every such corporation or association 
shall file with the Commissioner of Corporations, when and as called 
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»HEBMAN ANTITBUST lAW. 5 

for by him, a revised statement giving, as of a date specified by him, 
such information as is required to be given at the time of original 
registration under section eight of this act. 

y' Sec. 10. That any corporation or association registered under 
this act, and any person, not a common carrier under the provisions of 
the said act approved February fourth, eighteen hundred and eighty- 
seven, or the acts amendatory thereof or supplemental thereto, being 
a party to a contract or combination hereafter made, other than a 
contract or combination with a common carrier filed under section 
eleven of this act, may file with the Commissioner of Corporations a 
copy thereof, if the same be in writing, or if not in writing, a state- 
ment setting forth the terms and conditions thereof, together with a 
notice that such filing is made for the purpose of obtaining the benefit 
of the provisions of this section. Thereupon the Commissioner of 
Corporations, with the concurrence of the Secretary of Commerce 
and Labor, of his own motion and without notice or hearing, or after 
notice and hearing, as the Commissioner mav deem proper, may enter 
an order declaring that in his judgment such contract or combination 
is in unreasonable restraint of trade or commerce among the several 
States or with foreign nations. If no such order shall be made within 
thirty days after the filing of such contract or written statement, no 
prosecution, suit, or proceeding by the United States shall lie under 
the first six. sections of this act, for or on account of such contract or 
combination, unless the same be in unreasonable restraint of trade or 
commerce among the several States or with foreign nations; but the 
United States may institute, maintain, or prosecute a suit, proceed- 
ing, or prosecution under the first six sections of said act for or on 
account of anj such contract or combination hereafter made, of which 
a copy or written statement shall not have been filed as aforesaid, or 
as to which an order shall have been entered as above provided. 

" No corporation or association for profit or having capital stock, 
and registered under this act, that hereafter shall make a combina- 
tion or consolidation with any other corporation or association, shall 
be entitled to continue its registration under this act, unless without 
delay it shall file with the Commissioner of Corporations, pursuant 
and subject to the provisions of this section, a statement setting forth 
the terms and conditions of such combination or consolidation, to- 
gether with a notice as hereinabove provided. 

"Sec. 11. That any common carrier under the provisions of the said 
act approved February fourth, eighteen hundred and eighty-seven, 
or the acts amendatory thereof or supplemental thereto, being a party 
to a contract or combination hereafter made, or any other party to 
such contract or combination, may file with the Interstate Commerce 
Commission a copy thereof, if the same be in writing, or if not in 
writing, a statement setting forth the terms and conditions thereof, 
together with a notice that such filing is maide for the purpose of ob- 
taining the benefit of the provisions of this section. Thereupon the 
Interstate Commerce Commission, of its own motion and without no- 
tice or hearing, or after notice and hearing, as said Commission may 
deem proper, may enter an order declaring that in its judgment sucn 
contract or combination is in unreasonable restraint of trade or com- 
merce among the several States or with foreign nations. If no such 
order shall be made within thirty days after the filing of such con- 
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same is, amended by adding at the end of. said act the following 
sections : 

" Sec. 8. That any corporation or association affected by this act, 
but not subject to the act approved February fourth, eighteen hun- 
dred and eighty-seven, entitled 'An act to regulate commerce,' or the 
acts amendatory thereof or supplemental thereto, shall be entitled to 
the benefits and immunities in this act hereinafter given if and when 
it shall register as herein provided and shall comply with the require- 
ments of this act hereinafter set forth, but not otherwise. 

" Such registration, by a corporation or association for profit and 
having capital stock, may be effected by filing with the Conmiissioner 
of Corporations a written application therefor, together with a written 
statement setting forth such information concerning the organization 
of such corporation or association, its financial conditions, its con- 
tracts, and its corporate proceedings, as may be prescribed by general 
regulations from time to time to be made by the President pursuant 
to this act ; and such registration by a corporation or association not 
for profit and without capital stock may be effected by filing with the 
Commissioner of Corporations a written application therefor, together 
with a written statement setting forth, first, its charter or agreement 
of association and by-laws; second, the place of its principal office, 
and third, the names of its directors or managing officers, and stand- 
ing committees, if any, with their residences. 

" Thereupon the Commissioner of Corporations shall register such 
corporation or association under this act. In case any corporation 
or association so registered shall refuse or shall fail at any time to file 
the statements or to give the information required under this act, or 
to comply with the requirements of this act, or in case information 
furnished by it shall be false in any material particular, the Commis- 
sioner of Corporations shall have power to cancel the registration 
of such corporation or association after thirty days' notice in writing 
to such corporation or association. Any corporation or association ag- 
grieved by such action of the Commissioner of Corporations may 
apply to the supreme court of the District of Columbia, in a suit or 
proceeding in equity, for such relief in the premises as may be proper, 
and said court shall have jurisdiction to hear and determine such 
application, subject to appeal as in other causes in equity. 

" Sec. 9. That the President shall have power to make, alter, and 
revoke, and from time to time, in his discretion, he shall make, alter, 
and revoke, regulations prescribing what facts shall be set forth in 
the statements to be filed with the Commissioner of Corporations by 
corporations and associations for profit and having capital stock ap- 
plying for registration under this act, and what mformation there- 
after shall be furnished by such corporations and associations so regis- 
tered, and he may prescribe the manner of registration and of can- 
cellation of registration. 

" Nothing in this act shall require the filing of contracts or agree- 
ments of corporations or associations not for profit or without capital 
stock, and such corporations and associations while registered here- 
under, and the members thereof, shall be entitled to all the benefits 
and inmiunities given by this act, excepting such as are given by sec- 
tion ten and section eleven, without filing such contracts or agree- 
ments; but from time to time every such corporation or association 
shall file with the Commissioner of Corporations, when and as called 
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for by him, a revised statement giving, as of a date specified hy him, 
such information as is required to be given at the time of original 
registration under section eight of this act. 

" Sec. 10. That any corporation or association registered under 
this act, and any person, not a common carrier under the provisions of 
the said act approved February fourth, eighteen hundred and eighty- 
seven, or the acts amendatory thereof or supplemental thereto, being 
a party to a contract or combination hereafter made, other than a 
contract or combination with a common carrier filed under section 
eleven of this act, may file with the Commissioner of Corporations a 
copy thereof, if the same be in writing, or if not in writing, a state- 
ment setting forth the terms and conditions thereof, together with a 
notice that such filing is made for the purpose of obtaining the benefit 
of the provisions of this section. Thereupon the Commissioner of 
Corporations, with the concurrence of the Secretary of Commerce 
and Labor, of his own motion and without notice or hearing, or after 
notice and hearing, as the Commissioner mav deem proper, may enter 
an order declaring that in his judgment such contract or combination 
is in unreasonable restraint of trade or commerce among the several 
States or with foreign nations. If no such order shall be made within 
thirty days after the filing of such contract or written statement, no 
prosecution, suit, or proceeding by the United States shall lie under 
the first six. sections of this act, for or on account of such contract or 
combination, unless the same be in unreasonable restraint of trade or 
commerce among the several States or with foreign nations; but the 
United States may institute, maintain, or prosecute a suit, proceed- 
ing, or prosecution under the first six sections of said act for or on 
account of any such contract or combination hereafter made, of which 
a copy or written statement shall not have been filed as aforesaid, or 
as to which an order shall have been entered as above provided. 

" No corporation or association for profit or having capital stock, 
and registered under this act, that hereafter shall make a combina- 
tion or consolidation with any other corporation or association, shall 
be entitled to continue its registration under this act, unless without 
delay it shall file with the Commissioner of Corporations, pursuant 
and subject to the provisions of this section, a statement setting forth 
the terms and conditions of such combination or consolidation, to- 
gether with a notice as hereinabove provided. 

"Sec. 11. That any common carrier under the provisions of the said 
act approved February fourth, eighteen hundred and eighty-seven, 
or the acts amendatory thereof or supplemental thereto, being a party 
to a contract or combination hereafter made, or any other party to 
such contract or combination, may file with the Interstate Commerce 
Commission a copy thereof, if the same be in writing, or if not in 
writing, a statement setting forth the terms and conditions thereof, 
together with a notice that such filing is made for the purpose of ob- 
taining the benefit of the provisions of this section. Thereupon the 
Interstate Commerce Commission, of its own motion and without no- 
tice or hearing, or after notice and hearing, as said Commission may 
deem proper, may enter an order declaring that in its judgment sucn 
contract or combination is in unreasonable restraint of trade or com- 
merce among the several States or with foreign nations. If no such 
order shall be made within thirty days after the filing of such con- 
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tract or written statement, no prosecution, suit, or proceeding by the 
United States shall lie under the first six sections of this act, for or 
on account of such contract or combination, unless the same be in un- 
reasonable restraint of trade or commerce among the several States or 
with foreign nations, but the United States may institute, maintain, 
or prosecute a suit, proceeding, or prosecution under the first six sec- 
tions of said act for or on account of any such contract or combina- 
tion hereafter made, of which a copy or written statement shall not 
have been filed as aforesaid, or as to which an order shall have been 
entered as above provided." 

Sec. 2. That section seven of the said Act approved July second, 
eighteen hundred and ninety, is hereby amended so as to read as 
follows: 

" Sec. 7. That any person who shall be injured in his business or 

S property by any other person or corporation by reason of anything 
orbidden or declared to be unlawful by this Act may sue therefor 
in any circuit court of the United States in the district in which the 
defendant resides or is found, without respect to the amount in con- 
troversy, and shall recover the damages by him sustained and the 
costs of suit, including a reasonable attorney's fee." 

Sec. 3. That in any suit for damages under section seven of the 
said Act approved July second, eighteen hundred and ninety, based 
upon a right of action accruing prior to the passage of this Act, the 
plaintiff shall be entitled to recover only the damages by him sus- 
tained and the costs of suit, including a reasonable attorney's fee; 
and no suit for damages under said section seven of the said Act, 
ba^d upon a right of action accruing prior to the passage of this 
Act, shall be maintained unless the same shall be commenced within 
one year after the passage of this Act. 

Nothing in said Act approved July second, eighteen hundred and 
ninety, or in this Act, is intended, nor shall any provision thereof 
hereafter be enforced, so as to interfere with or to restrict any right 
of employees to strike for any purpose not unlawful at common law 
or to combine or to contract with each other or with employers for 
the purpose of obtaining from employers peaceably or by any means 
not unlawful at common law satisfactory terms for their labor or 
satisfactory conditions of employment, or so as to interfere with or to 
restrict any right of employers for any purpose not unlawful at 
common law to discharge all or any of their employees or to combine 
or to contract with each other or with employees for the purpose of 
obtaining labor on satisfactory terms peaceably or by any means not 
unlawful at common law. 

Sec. 4. That no suit or prosecution by the United States under the 
first six sections of the said Act approved July second, eighteen hun- 
dred and ninety, shall hereafter be begun for or on account of any 
contract or combination made prior to the passage of this Act, or 
any action thereunder, unless the same be in unreasonable restraint 
of trade or commerce among the several States or with foreign na- 
tions ; and no suit or prosecution by the United States under the first 
six sections of the said Act approved July second, eighteen hundred 
and ninety, shall be begun after one year from the passage of this 
Act for or on account of any contract or combination made prior to 
the passage of this Act, or any action thereunder : but no corporation 
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or association authorized to register under section eight of the said 
Act approved July second, eighteen hundred and ninety, as amended, 
shall be entitled to the benefit of this immunity if it shall have failed 
so to register, or if the registration of such corporation or association 
shall have been canceled before the expiration of one year after such 
registration, exclusive of the period, if any, during which such can- 
cellation shall have been stayed by an order or decree of court sub- 
sequently vacated or set aside. Anything herein contained to the 
contrary notwithstanding, all actions and proceedings now or hereto- 
fore pending under or by virtue of any provision of the said Act 
approved July second, eighteen hundred and ninety, may be prose- 
cuted and may be defended to final effect; and all judgments and 
decrees heretofore or hereafter made in any such actions or proceed- 
ings may be enforced in the same manner as though this Act had not 
been passed. 

Senator Nelson. Mr. Low called on me last week and desired a 
hearing, and in pursuance of that^ I sent the following notice to the 
different members of the subcommittee: 

UNrTBD States Senate, 
Washington^ D. 0.^ April 16, 1908. 
My Dear Senator: Senate bill 6440, introduced by Senator 
Warner, and Senate bill 6331, introduced by Senator Foraker, both 
relating to a modification of the antitrust law, have been referred to 
a subconmiittee, consisting of Senators Nelson, Depew, Dillingham, 
Bacon^ and Clarke, of Arkansas. 

Mr. Seth Low, of New York City, who is interested in the first- 
named bill, is anxious to have a hearing before the subcommittee on 
Thursday, the 23d instant. In compliance with his wishes I hereby 
call a meeting of the subcommittee to be held at the room of 
the Judiciary Conmiittee on Thursday, the 23d instant, at 10 o'clock 
a. m., for the purpose of giving a hearing to Mr. Low and such other 
persons as he may bring with him, on the bills above referred to. 
Please be good enou^ to be present at the meeting. 
Yours, truly, 

Kntjte Nelson. 

If the subcommittee is ready, we will proceed, and Mr. Low will 
be first heard. 

STATEMENT OF SETH LOW, CHAIBHAH OF THE NATIONAL CIVIC 

FEDEBATION. 

Mr. Low. Mr. Chairman, I think that it may be worth while in a 
few words to outline to the committee the origin of this measure and 
the thought that lies behind it. 

The National Civic Federation, of which I am chairman, called a 
meeting on trusts and combinations, which was held in Chicago last 
October. That was an exceedingly representative gathering. It was 
attended by delegates appointed by the governors of 42 of the States 
of the Union, and in addition it was attended by representatives of 
the principal mercantile and conmiercial bodies, of several agricul- 
tural associations, and a large number of labor organizations. I 
think that it really represented very fairly a cross-section of Amer- 
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ican public opinion by reason of the breadth of territory which it 
represented and the large variety of interests which were represented 
there. 

I think I may say that the opinion expressed at that conference 
was substantially unanimous that the Sherman law as it stood, with 
the interpretation which has been given to it by the Supreme Court, 
showing that it forbade restraint of trade whether reasonable or 
unreasonable and in every direction, was a profound injury to the 
country and needed some modification. 

The convention agreed absolutely upon a resolution favoring an 
amendment of the law as regards railroads so as to permit traffic 
arrangements. 

Senator Nelson. Pooling, you mean? 

Mr. Low. The phrase used, I think, was " traffic arrangements." 
I suppose that means more the agreement as to rates within districts 
under the regulation and control of the Interstate Commerce Com- 
mission. 

It also recognized a very large number of other questions that were 
involved within this law, as to which there was not the same una- 
nimity of opinion in the conference, and it suggested that a commis- 
sion should be appointed to look into those questions and recommend 
action. 

That conference was held in October, and while we were in session 
the panic broke out. It adjourned after adopting these resolutions 
and appointing a committee to bring about their presentation to Con- 
gress and to the President. Those resolutions were presented last 
January, at the end of the month, I think, or early in February. 
They were introduced in the Senate by Senator Elkins, as chairman 
of the Interstate Commerce Committee. The Senator said to us that 
if we wanted the matter considered we must prepare a bill; that a 
hearing upon the resolution would come to nothing, and it was neces- 
sary to reduce the practical suggestions we had in mind to a legisla- 
tive form. The same advice was given to us when the resolutions 
were introduced into the House. 

The convention at Chicago gave no authority for the preparation 
of a bill, and therefore that duty fell on the National Civic 
Federation, of which I am the chairman, and under whose auspices 
the convention was held. Senate bill 6440, which is now before you, 
is the result. It does not follow exactly the lines of the resolutions 
which were adopted in Chicago, although I think there is nothing in 
the bill that is antagonistic to those resolutions. But in view of 
events that have happened since then, and in view of more recent de- 
cisions on the part of the Supreme Court, it was deemed wiser, if pos- 
sible, to submit a bill that contemplated action rather than to suggest 
the postponement of action by the appointment of a commission. 

I suppose the first point to which I ought to address myself is to 
justify our belief that there is a demand for the revision of the Sher- 
man law. I think that was well shown at the conference in Chicago, 
to which I have alluded. I think there was no one there out of that 
large representative body, numbering several hundred, coming from 
all over the Union, who did not express the opinion that to some ex- 
tent it ought to be modified. It seemed to be the general opinion 
(and I confess that that is the opinion I meet as I talk with men from 
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day to day) that the legislation which we should have ought to 
occupy a position between the two extremes. 

We have now a law that forbids all sorts of combinations, reason- 
able or unreasonable. I suspect that the opinion of the country is 
iust as strong as it was when this law was enacted, that to remove all 
restraints would be contrary to the public interest. This effort, there- 
fore, is to find some middle path between the two extremes which 
may be safely adopted. 

We have had a long series of hearings before the Judiciary Com- 
mittee of the House, and some testimony has been given bearing on 
this subject at those hearings. Among the witnesses there was Mr. 
Towne, the president of the Merchants' Association of New York. 
It is fair to say that he was not in favor of this bill, preferring the 
appointment of a commission to study the question, but he did say 
that he thought it was exceedingly important that the Sherman Act 
should be amended in the public interest. 

He stated, for instance, that there were three kinds of agreements 
that were common among business men. The first were a^eements 
which he thought were not at all in restraint of trade, like credit 
regulations and matters of that sort. Second, agreements which per- 
haps were on the border line, having to do with the limitation of 
product, the regulation of samples to be given in a trade, the cash 
discount, and the len^h of credits; and then those that he thought 
might perhaps be subject to the condemnation of this act as it stood, 
agreements for uniform classification and for the maintenance of 
prices. He asked us to notice that unlimited competition very often 
spelled ruin and that the law ought to take cognizance of that. So, 
on the point of the necessity for some modification of the Sherman 
Act, I think Mr. Towne's testimony is very much to the point. 

I suppose the next question that may arise is. Can there be any 
combination in restraint of trade in the public interest? Is it a mat- 
ter as to which exceptions are possible, the Sherman law now for- 
bidding all combinations in restraint of trade, whether reasonable or 
not? 

Mr. Carnegie in a letter which he wrote to me the other day in- 
stanced as such a case the matter of steel rails, the customers for 
which, as he said, are only the railroads*; and he maintained that 
it was much more in the public interest that all the railroads of the 
United States should get their rails at the same price than that rail- 
roads which happened to have steel factories near their lines should 
get them at a low price and others at a very high price. Whether 
one admits that or not, there certainly is room for a good deal of 
argument upon the question, and it does indicate, I think, that there 
may be in commercial lines agreements of that kind which are not 
contrary to the public interest. 

Mr. Emery. Would you pardon an interruption there? 

Mr. Low. Certainly. 

Mr. Emery. I should like to ask Mr. Low if he would mind intro- 
ducing the entire letter of Mr. Carnegie in the record, because there 
are owier matters in it that I should like to refer to, and it would 
save us the trouble of introducing it. 

Mr. Low. I shall be very glad to introduce it. I have not got it, 
but I would be glad to supply it for the record. 
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Senator Nelson. There is no objection made, and Mr. Carnegie's 
letter to Mr. Low will be put in the record. 
The letter referred to will be inserted hereafter. 

Mr. Low. I think another kind of an agreement in restraint of 
trade that might easily be in the public interest would lie in the field 
of limiber. Every one realizes that our forests are being cut down 
very rapidly, and the rapid deforestation of the land is threatening 
the country with very serious consequences as to its water supply 
and in other directions. I suppose that an agreement to limit the 
cut of timber among two or more people who own timber lands 
would be contrary to the Sherman antitrust law as it stands at pres- 
ent, without any limitation; and yet I can imagine an agreement 
of that sort that would be very much in the public interest. I think 
that the true way would be that when any deviation from the policy 
stated in the Sherman antitrust law is to be permitted, then the 
representatives of the people, in some form, should say whether the 
particular agreement or combination proposed was of such a charac- 
ter. In other words, I think the policy embodied in the Sherman 
antitrust law that there should be no restraint in trade is undoubtedly 
the rule. We have no idea at all that the American people want to 
fly from the notion that competition, in the main, is the best regulator 
of business. On the othey hand, we are firmly convinced that experi- 
ence has demonstrated that under modern conditions occasions do 
arise, now here and now there, when an exception to that rule is 
really in the public interest. 

Or course the question may then be asked. Why not amend the act 
in some such way as Senator Foraker has proposed, so that it shall 
apply to everybody, without any other machinery whatever? I think 
that the difliculty involved in that method of procedure is that the 
conditions to be dealt with are so complex and so various that in 
making a general amendment of that kind the chances are that as 
much harm will be done as good, and perhaps more, because it does 
lie upon the surface of this question that it is not possible to define 
any standard that may be used in the law itself. The Senator pro- 
poses to amend by saying that the law shall forbid only unreason- 
able restraints of trade ; but no one knows, and no one can say in ad- 
vance in any particular case, what is reasonable and what is unrea- 
sonable. That seems to me to afford the reason why, in some manner, 
the Government ought to be able to represent the public interest when 
any departure from the rule is in contemplation. 

We thought we understood some of the difiiculties attaching to this 
subject when we began to draft this bill. I suppose I may say with 
equal frankness that, much as we did appreciate it, while listening 
to the discussion in the House committee we realized that there are 
difficulties in the subject we had not anticipated at all when we began 
to draft the bill. Yet I think that the only way to reach any escape 
from the absolute limitations of the Sherman law is to try, and our 
bill has at least the merit of being a constructive effort along that 
line. 

In the first place, it is an optional bill. It seems to us that in a 
matter of so much difficulty and so much uncertainty it is much safer 
for Congress to proceed along that line than to attempt to modify 
the law absolutely in all its bearings. 
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In the next place, it is frankly an attempt to deal with the busi- 
ness situation m the United States as it exists at the present time, 
as we understand it. It seems to us that the two thmgs that are 
necessary in order to relieve business of some of its most serious 
embarrassments are, first of all, if you please, to amend the law so 
as to grant an amnesty for the past; and, in the next place, to pro- 
vide some method by which busmess men can ascertain whether the 
combinations and contracts in restraint of trade that they want to 
make in the future can be safely made or not. 

Owing to the broad and sweeping character of the Sherman anti- 
trust act, it is my belief, and I thinS it has been strengthened by the 
hearings before the House committee, that a very large part of the 
business of the United States at the present time is bemg done with- 
out the slightest regard to the Sherman antitrust law on the ground 
that necessity knows no law. Business can not stop, and it can not 
be done without agreements which may involve restraint of trade, 
and no one can find out whether a particular agreement is of that 
character or not. As a consequence business men have to take all 
the chances. 

I think that in view of the panic through which we have so recently 
passed, one may very fairly say that the trouble with business in 
this country at the present time is partly psychological. Men do not 
know to what extent they are in danger from the operations of this 
act. I think it is good judgment from every point of view to offer, 
as this bill attempts to offer, an amnesty for the past after making 
a short statute of limitations. 

Then the other part of the bill is an effort, as I said before, to 
provide a method by which men can find out as to the future whether 
the business combinations and contracts in restraint of trade which 
they want to make can be safely made. 

I have the opinion — of course it is only a personal opinion, but I 
do believe very strongly that if those two things could be done the 
good effects upon the revival of business throughout the country 
would be very quickly felt. 

I think, perhaps, with this introduction it would be well to take up 
the discussion of the bill somewhat, section by section, and in that 
way I think the scheme of the bill will become more clear. We do 
not think that this amnesty as to the past, or this modification of the 
act for the future, ought to be ^ven without securing publicity. It 
seems to many of us that publicity itself will be the cure for very 
many of the evils from which the country has suffered in the matter 
of these combinations in restraint of trade, and therefore the bene- 
fits and immunities of the bill have been made conditional upon reg- 
istration, and registration has been made conditional on publicity. 

I think the bill could be made a little more clear by somewhat 
changing the order of the sections as they are printed here, but that 
is a detail which does not go to the merits, and therefore, if you 
please, I will discuss the bill in the form in which it is printed. 

The proposal is to add certain new sections to the Sherman anti- 
trust law, and this which is in the bill printed as section 8 should be 
section 9, for it is not intended to affect section 8 of the existing act. 

Senator Nelson. That should read section 9, then ? 

Mr. Low. Yes, sir; that should read section 9, and I will, if I may, 
refer to it as section 9 in my discussion. It provides for registration 
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by two kinds of corporations, by corporations or associations for 
profit and havinff capital stock, and by corporations or associations 
not for profit and not having capital stock. The information that is 
to be asked of those two different kinds of associations differ, and I 
think I may justly say that except at that point there is no diiler- 
ence made in the bill as it relates to those different kinds of corpora- 
tions or associations. The section provides that — 

"Such registration, by a corporation or association for profit and 
having capital stock, may be effected by filing with the (Commissioner 
of Corporations a written application therefor, together with a writ- 
ten statement setting forth such information concerning the organi- 
zation of such corporation or association, its financial conditions, its 
contracts, and its corporate proceedings, as may be prescribed by gen- 
eral regulations from time to time to be made by the President pur- 
suant to this act." 

I suppose it goes without saying that that reference to contracts 
means contracts affecting interstate trade and conmierce. If it does 
not, it would be easy to make that clear. But the point involved 
there is the grant to the President of power to make general regula- 
tions in regard to this information. Of course that is a well-known 
method of legislation. I think the entire civil-service system rests 
upon such a power granted by Congress. I think the treatment of 
immigrants imder the immigration Taw is controlled by regulations 
made by the President. 

On the other hand, so far as those who favor the bill are concerned, 
it would be equally agreeable to state in the bill the exact field of in- 
formation which might be covered. It was put in this form partly to 
shorten the bill and partly because conditions are always cnangmg. 
If the regulations can be modified from time to time by the President, 
they can be kept current, as the business phrase goes, a great deal bet- 
ter than if they are arbitrarily stated in the act. But, so far as the 
friends of the bill are concerned, there is no objection whatever to 
stating the field of information in the bill, if that is preferred. 

"And such registration by a corporation or association not for profit 
and without capital stock may be effected by filing with the Commis- 
sioner of Corporations a written application therefor, together with 
a written statement setting forth, fost, its charter or agreement of 
association and by-laws; second, the place of its principal office, and, 
third, the names of its directors or managing officers, and standing 
committees, if any, with their residences." 

It seemed to those who drew the act that as to associations not for 
profit and without capital stock and that made no appeal to the public 
for their money to be used in interstate commerce no basis existed for 
asking of such association more than is stated there in the bill. 

Mr. Davenport. Would it interrupt you if I should ask you a 
question ? 

Mr. Low. Certainly not. 

Mr. Davenport. Under your classification, as you have it provided 
there, where would such an association as the Trans-Missouri Traffic 
Association and the joint traffic association fall? The point was ex- 
pressly made in those cases that they were associations without capi- 
tal stock and not for profit. Under your classification where would 
they fall? I know there is another section relating to common car- 
riers, but this was an association of the officers of certain corporations. 
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Mr. Low. I suppose if they had no capital and no capital stock 
they would come under the second clause. 

Mr. Davenport. That is, they would not have to file anything ex- 
cept their constitution? 

Mr. Low. I suppose that would be so, if the case is as you stated it. 
Of course that is as to registering. They would not have to register, 
or in registering they womd not have to do more than this. 

Senator Nelson. The bill evidently, unless there is something sub- 
sequent in it, does not seem to cover the case of combinations among 
individuals or mere partnerships. This seems to relate only to cor- 
porations, and I suppose the term " associations " is not used in the 
sense of a partnership. 

Mr. Low. Does not the Sherman antitrust act itself, in the eighth 
section, define the word " person " as controUinff and including cor- 
porations and associations and natural persons? 

Senator Nelson. But would this include that? 

Mr. Low. I think so. It is certainly so intended. 

Senator Nelson. Then if you intended to include that, you would 
have to make provision that such individuals or firms should file 
something ? 

Mx. Low. I do not know that individuals would have to register. 
By a succeeding section any contract that they made, in order to get 
the benefit of the act, would have to be reg[istered ; but I do not know 
that individuals would be obliged to register under this secticm of 
the act. 

The point that I should like to make in connection with this whole 
matter of registration is that it is a right that everyone enjoys who 
complies with the conditions. It is not within the power of any 
administrative officer to deny the right to register, if the conditions 
are complied with. The section provides also for the cancellation of 
registry in case the information which was originally given is not 
kept up in accordance with the contemplation of the act. It also pro- 
vides for an appeal to the supreme court of the District of Columbia 
on the part of anyone aggrieved. Our belief is that if the Commis- 
sioner of Corporations should say that the information given did not 
comply with the regulations, there would be a similar appeal. If 
there is any doubt about it, there is no objection whatever to provid- 
ing for it. 

Then the next section gives to the President 

Senator Nelson. Mr. Low, excuse me. The object of this registra- 
tion is to make corporations and associations that register amenable 
to the subsequent provisions of the bill ? 

Mr. Low. It gives them the benefits and immunities that follow. 

Senator Nelson. In the bill? 

Mr. Low. Yes. 

Senator Nelson. That is the object of this registration? 

Mr. Low. Yes. 

Senator Nelson. Go on ; that is all. 

Mr. Low. Then section 9, which will become section 10, gives to 
the President the " power to make, alter, and revoke, and irom time 
to time, in his discretion, he shall make, alter, and revoke, regulations 
prescribing what facts shall be set forth in the statements to be filed 
with the Commissioner of Corporations by corporations and associ- 
ations for profit and having capital stock applying for registration 
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under this act, and what information thereafter shall be furnished by 
such corporations and associations so registered, and he may prescribe 
the manner of re^stration and of cancellation of registration." 

That is simply to give the President the power that is implied in 
the preceding section and to provide for keeping the information 
originally given current from tmie to time. Then the section reads: 

" Nothing in this act shall require the filing of contracts or agree- 
ments of corporations or associations not for profit or without capital 
stock, and such corporations and associations while registered here- 
under, and the members thereof, shall be entitled 'to aU the btoefits 
and immunities given by this act, excepting such as are given by 
section 10 and section 11 " — 

The two following sections — 

" without filing such contracts or agreements; but from time to time 
every such corporation or association shall file with the Commissioner 
of Corporations, when and as called for by him, a revised statement 
giving, as of a date specified by him, such information as is required 
to be given at the time of original registration under section 8 (9) of 
this act." 

Our idea was, Mr. Chairman, that this distinction between corpora- 
tions for profit and not for profit was a legitimate and reasonable 
one; that the corporations that existed for profit and for business 
purposes Tj^ere constantly appealing to the public as investors, and 
that it was therefore perfectly reasonable to ask of them their 
financial condition and the like. 

It seemed to us, as we drew the bill, that the distinction between 
corporations for profit and not for profit covered the ground. It may 
be that there are classes of corporations that would be included in the 
second description that ought to be compelled to register. When the 
bill was being drafted I had not thought of any such combinations 
as Judge Davenport alluded to just now. I think, however, that 
while those details are important, it would not be difficult to meet 
them, when one knows what they are, by amendments that do not so 
to the root of the matter. The principle of this bill is, perhaps, the 
most important part of it, and the principle, I hope, will appear as 
the explanation goes on. 

Senator Nelson. But can you suggest an example of a corporation 
not for profit that would be liable to make a contract in restraint of 
trade ? How could such a case occur if it was not a corporation for 
profit in some form ? Why should such a corporation be disposed to 
make a contract in restraint of trade? Can you suggest such a cor- 
poration? I have been trying to think of a corporation that would 
not be a corporation for profit at all, but still might be engaged in a 
contract in restraint of trade. 

Mr. Davenport. Suppose the American Federation of Labor be- 
came incorporated, as it may, under the act of Congress. That would 
have no capital stock, nor be formed for profit, and yet it is quite 
conceivable that it could enter into combination which would be in 
restraint of trade. 

Senator Nelson. I see. That did not occur to me. I was simply 
thinking of what might be a case. I am glad you referred to that. I 
can see the force of it. 
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Mr. Low. It did occur to us, of course, that labor organizations and 
flflBOciations of this kind are not for profit and have no capital stock, 
«nd it also seemed to us that there was no reason why contracts which 
they might make should be filed as a condition of registration. In 
the first place, so far as such contracts relate to employment it does 
sot seem to me that they have anything to do with interstate trade 
nd conmierce. Certainly if manufacture is not interstate trade or 
commerce, as I believe was decided in the Knight case, the labor that 
enters into the process of manufacture can hardly be considered inter- 
state trade or commerce. 

Mr. Davenport. On that point you have the authority of the Su- 
preme Court of the United States, that an agreement between the loco- 
motive engineers, for instance, of an interstate railroad not to work 
for less than a given rate of wages is not covered by the Sherman 
antitrust act; that it is collateral and indirect in its operation 

Mr. IjOw. Exactly. 

Mr. Davenport. As long as they do not resort to something else to 
stop trade. 

Mr. Low, Professor Jenks has called my attention to the fact that 
while they may register without filing their contracts, if associations 
of this kind want to get a ruling as to the validity of their contracts 
under sections 11 and 12, as the bill will be with its renumbering, 
they must file their contracts or else they take their chances imder 
the Sherman antitrust act as it stands. 

Mr. Emery. Mr. Low, if you will pardon me, do they not get the 
advantage of all the immunities contained in section 4 without 
registration; that is, as to the statute of limitations and as to no 
action being begun after the passage of the act unless the contract 
be unreasonable and in restraint of trade? 

Mr. Low. I do not understand that they get those immunities 
without registration. 

Mr. Emery. I call your attention to the fact that it provides 
there 

Mr. Low. They get those immunities by registration without filing 
their contracts. 

Mr. Emeky. Yes; without filing their contracts. 

Mr. Low. But they have to register to get those immunities. 

I repeat, Mr. Chairman, I think it can be justly said of this bill 
that there is no point at which there is any distinction made between 
those affected by it except in the matter of the amount of inf ormaticm 
to be given at the point of registration, and that is made along the 
line that I have indicated. 

Section 10, as printed, which should be section 11, undertakes to 
deal with new contracts or agreements to be made by " any corpora- 
tion or association registered under this act, and any person " — that 
covers an individual — " not a common carrier under the provisions 
of the said act approved February four, eighteen hundred and eighty- 
seven, or the acts amendatory thereof or supplemental thereto." 
Such parties who are registered have the riffht to file their contracts 
or agreements " with the Commissioner of Corporations," " if the 
same be in writing, or if not in writing, a statement setting forth the 
terms and conditions thereof, together with a notice that such filing 
is made for the purpose of obtaining the benefit of the provisions of 
this section. 
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" Thereupon the Commissioner of Corporations, with the concur- 
rence of the Secretary of Commerce and Labor, of his own motion 
and without notice or hearing, or after notice and hearing, as the 
Commissioner may deem proper, may enter an order declaring that 
in his judgment such contract or combination is in unreasonable re- 
straint of trade or commerce among the several States or with foreign 
nations. If no such order shall be made within thirty days after the 
filing of such contract or written statement, no prosecution, suit, or 
proceeding by the United States shall lie under the first six sections 
of this act," which is the Sherman act, " for or on accoimt of such 
contract or combination, unless the same be in unreasonable restraint 
of trade or commerce among the several States or with foreign na- 
tions ; but the United States may institute, maintain, or prosecute a 
suit, proceeding, or prosecution under the first six sections of said act 
for or on account of any such contract or combination hereafter made, 
of which a copy or written statement shall not have been filed as 
aforesaid, or as to which an order shall have been entered as above 
provided." 

That proposition has been criticised from the practical point of 
view as giving too much authority to the Commissioner of Corpora- 
tions. Those who have presented the bill are quite willing to amend 
that section so as to provide for a rehearing, if desired, oy the In- 
terstate Commerce Commission, and also for an appeal to the courts 
of the District of Columbia. We think that such a rehearing and 
such an appeal, while in one sense cumbrous, would after all tend to 
the ready administration of the law. We think that in a great ma- 
jority of cases a rehearing of an administrative character is all that 
would be wanted, and that an appeal to the court would come very 
seldom after such a rehearing. We can submit later the text of such 
a provision. It does not seem to me to change the legal question in- 
volved in such a provision, although I think it does meet to a very 
great extent what you might call the mercantile objection of giving 
so much apparent power to one person. 

Senator Nelson. Does not this section in substance amount to this, 
when you boil it down : That the Commissioner of Corporations can 
determine whether any corporation or association or individual, if 
jTou please, shall have immunity from prosecution for violating the 
aw? 

Mr. Low. Well, it may practically determine whether a suit shall 
be brought by the United States under the law or not. That business 
now resdly depends, as a matter of fact, upon the determination of the 
Attorney-General. Of course theoretically it is his business to sue 
everybody who breaks the law. Practically that is not possible, and 
also practically three or four combinations have been picked out and 
sued. That probably would be the course of events just as well as 
under the law if it remains as it is. 

Senator Nelson. Does it not practically amount to this, that before 
the prosecuting officer of the Government, whether it be the district 
attorney or the Attorney-General, can proceed at all he must get the 
leave of the Commissioner of Corporations? 

Mr. Low. Of the Commissioner of Corporations, with the review 
provided of which I have spoken ? I think not. The Attorney-Gen- 
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era! remains as free as before to bring a suit, but if he does he must 
prove that the combination complained of is unreasonable. In other 
words, the scheme is really to provide for an orderly determination 
as to whether a suit shall be brought or not, and what the Govern- 
ment shall have to prove. 

Mr. Davenport. Would it interrupt the train of your thought if 
I should ask a question ? 

Mr. Low. No, sir. 

Mr. Davenport. The first section of the Sherman antitrust act is 
to stand. These acts are still to be criminal under that law, but this 
is a scheme proposed by which people can know in advance whether 
they are to be prosecuted for those crimes which they shall commit 
or not. That is to be reached by the decision, we will say, of the 
Commissioner of Corporations. Have the friends of this bill con- 
sidered the question whether it would be in the power of Congress 
to prevent the Executive Department from prosecuting people for 
crimes that shall be committed under a state of afiPairs like that ? It 
is not amnesty for past offenses, not a statute of limitations for crimes 
already committed, or anything of that kind, but immunity for future 
crimes. Now, is it in the power of Congress to limit the Executive 
when the power to prosecute is vested in the Executive by the Con- 
stitution and it is made his sworn duty to see that the laws are faith- 
fully executed ? Is not this very provision an unconstitutional inva- 
sion of the Executive function committed by the Constitution to the 
President of the United States? You say that he has a right of 
decision now. Of course that is involved in his duty. It is the duty 
of the President, having these officers under him, to decide whether 
or not a case has arisen which should be presented to the court. That 
is necessarily involved in the Executive discretion ; but can Congress 
step in and say that he shall not exercise that discretion under cer- 
tain conditions ? 

Mr. Low. As I have said, the Attorney-General remains as free as 
before to bring a suit. . 

Senator Nelson. Mr. Low, will you allow me in this connection to 
call your attention to a historical fact? In the English revolution of 
1688, when for the first time the British Government was put on a 
sound, constitutional basis, one of the grievances involved, and sup- 
posed to be settled at that time, was what they called, I think, the dis- 
pensing power; that is, the royal power had been in the habit of 
granting people immunity from prosecution. It was one of the ques- 
tions the English revolution of 1688 settled that the royal power 
never should have the right to set aside the enforcement of a criminal 
statute. Would not this be retrograding, and would we not go back 
and adopt that old principle which was set aside by the revolution of 
1688 ? I submit that to your thought. 

Mr. Low. We have thought that while the amnesty power is an 
executive power, it is within the power of Congress to determine the 
conditions under which it can be exercised. It seems to us that this 
provision relates to the use of this power. It certainly does not make 
it more stringent than it is now. So far as it goes it is an alleviation 
of the rigors of the law at the present time. 

Senator Nelson. Excuse me for the interruption. Go right on. 

40139—08 2 
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Mr. Low. Certainly. I am much obliged to you for the suggestion. 
The section goes on to provide that — 

" No corporation or association for profit or having capital stock, 
and registered under this act, that hereafter shall make a combination 
or consolidation with any other corporation or association, shall be 
entitled to continue its registration under this act, unless without 
delay it «hall file with the Commissioner of Corporations, pursuant 
and subject to the provisions of this section, a statement setting forth 
the terms and conditions of such combination or consolidation, to- 
gether with a notice as hereinabove provided." 

In other words, the act makes that much of a distinction between 
new combinations and contracts in the ordinary course of business 
as between existing combinations and new combinations that are being 
formed, the thought being that in many States, in New York State 
certainly, and I think in some others, if not in many, no new rail- 
road can be constructed without the determination of public officials, 
in some form, as to whether it is desirable and in the public interest. 
It seemed not an unreasonable thing that some one should decide, in 
the public interest, whether a new combination should be formed or 
not. All contracts of that kind, therefore, have to be filed. The con- 
tracts in the ordinary course of business that might be in restraint 
of trade are filed or not as the people desire. 

I think that perhaps is a partial answer, at any rate, to the thought 
suggested in your inquiry. No one is obliged to have anything to do 
with this act unless he wants to, and the question is whether, if peo- 
ple do so by choice, the conditions that are contained in the act are 
not reasonable. 

Section 11 

Senator Nelson. That should be section 12. 

Mr. Low. It should be section 12. It contains substantially the 
same conditions contained in the previous section, only relating to 
common carriers instead of to those not common carriers. It is 
worded in such a way as perhaps to include combinations and con- 
tracts that we did not intend it to include, and we are quite willing 
to modify it so that it shall relate only to traffic agreements. 

Senator Nelson. That would practically amount to a legalization 
of pooling contracts, would it not ? 

Mr. Low. Well, unless worded so as not to do so, but I think it is 
very easy to recognize traffic agreements without 

Senator Nelson. I use " pooling " in a more general sense than 
the mere pooling of revenues and the disbursement of profits. I mean 
pooling as to rates. 

Mr. Low. I think it would recognize agreements as to rates, sub- 
ject to regulation by the Interstate Commerce Commission. That 
much is intended. 

Now, all of those sections added to the other act are in one section 
of the amending act, section 2. 

Senator Nelson. Before you leave this point, practically the object 
of section 12, then, would be to assist the Interstate Commerce Com- 
mission to legalize or permit 

Mr. Low, Traffic arrangements. 

Senator Nelson, Any traflJc arrangements that the railroads might 
make between themselve's? 
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Mr. Low. Yes. 

Senator Nelson. Of any kind, as to rates? 

Mr. Low. Yes ; so far as traffic agreements go. 

Senator Nelson. As to rates or anything pertaining to rates? 

Mr. Low. Yes. 

Senator Nelson. Go on, 

Mr. Low. I think the act would be clearer, Mr. Chairman, if what 
is given as section 2 were placed at the beginning of the act, because 
section 2, which includes the amendment of section 7 of the Sherman 
antitrust act and section 3 of the amending act, which relate to the 
same subject, are actually amendments of the Sherman antitrust law, 
and if they were placed at the beginning of the amending act I think 
that one uncertainty which was revealed in the hearing before the 
Judiciary Committee of the House would disappear; that is to say, 
whether they were covered by the immunities obtained by registering. 
We do not think that registering has anything to do with section 2 
or section 3, because they apply to everybody, whether they register 
or not, and so far they are amendments of the Sherman Act. 

" Sec. 2. That section seven of the said act approved July second, 
eighteen hundred and ninety, is hereby amenaed so as to read as 
follows : 

" ' Sec. 7. That any person who shall be injured in his business or 
property by any other person or corporation by reason of anything 
forbidden or declared to be unlawful by this act may sue therefor in 
any circuit court of the United States in the district in which the 
defendant resides or is found, without respect to the amount in con- 
troversy, and shall recover the damages by him sustained and the 
cost of suit, including a reasonable attorney's fee.' " 

Senator Nelson. Wherein does that change the law? I have not 
the terms of the act before me. 

Mr. Low. It simply removes the provision for threefold damages, 
and it seemed to us, frankly, that that was wise. Of course we know 
that the idea of triple damages is well known in the law, and yet it 
seems to us that if people have the right to sue for the damage that 
is done to them in cases such as are covered by the Sherman anti- 
trust law it is all that is reasonable. I think that if you apply the 
thought especially to labor organizations and to the members of 
labor organizations, which have been included under the operation 
of this law by the recent decision of the Supreme Court, it involves 
a rule of very great hardship to hold the individual members of a 
union, and perhaps of the whole Federation of Labor, for threefold 
damages because they have been involved in a boycott which has 
been declared illegal. ' 

Those who have proposed this bill have no disposition to leave the 
boycott in any other position than it is in under that decision; but, 
on the other hand, I confess it does seem to me personally, and I 
think to many others, to be a very great hardship that frugal work- 
men who have saved a home and have perhaps laid up a little property 
should be exposed to threefold damages because they have indulged 
in a practice of that kind, the legal status of which has only recently 
been decided. 

That is the thought which lies behind that amendment, and of 
course it is made available for everyone. I do not know what the 
particular argument may be for threefold damages. 
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Senator Nelson. I presume the argument is this, Mr. Low, that 
there are many cases of combinations in restraint of trade that are 
very pernicious, but at the same time, in any single individual case 
the damage in itself may be a very small amount, because of the fact 
that the combination or the corporations involved in the combination 
do not care much, as in each case it is so light a matter that they feel 
that they can afford to run the risk. But where they have to pay 
three times the amount of the damage it operates as a restraint upon 
them and they are not so willing to take the risk of combining. 

Mr. Low. That is purely a question of public policy, but we have 
thought that it was more fair to eliminate triple damages. 

Mr. Davenport. Would it alter your view on that subject if your 
attention was called to the fact that immediately after the decision 
was made by the Supreme Court in the hatters' case, Loewe v. Law- 
lor, at the present term, the officers called upon each member for one 
penny and they raised $15,000? Just one penny trebled would 
make 3 cents apiece and would raise $45,000. The gentleman who 
was subjected to their operations had to fight that thing all through 
the courts. You speak of the hardship upon labor unions, but when 
you consider their enormous numbers and their facilities by small 
sums of a penny apiece to raise funds, would that alter your idea as 
to the danger of any injustice being done by leaving the law as it is? 

Mr. Low. It is perhaps because I have never come in contact with 
such matters that I feel so. It seems to me perfectly reasonable that 
where a man is damaged he should have a suit to recover damages. 
I do not find it easy to accept the idea that he should recover three- 
fold damages. At any rate that is the only point involved in that 
section. Section 3 provides: 

" That in any suit for damages under section seven of the said act 
approved July second, eighteen hundred and ninety, based upon a 
right of action accruing prior to the passage of this act, the plaintiff 
shall be entitled to recover only the damages by him sustained and the 
costs of suit, including a reasonable attorney's fee; and no suit for 
damages under said section seven of the said act, based upon a right 
of action accruing prior to the passage of this act, shall be maintained 
unless the same shall be commenced within one year after the passage 
of this act." 

The last section of the act reserves all existing suits, and the object 
of that section appears on the surface. 

Senator Nelson. The first branch of section 3 practically says that 
in all violations of the law heretofore committed, instead of the parties 
being liable to treble damages, as they are now, they shall be relieved 
from that liability? 

Mr. Low. Precisely. 

Senator Nelson. And be liable only to single damages? 

Mr. Low. Precisely. In other words, the idea of those sections is 
to reduce triple damages to single damages and make it available 

Senator Nelson. As to all past cases as well as to future cases? 

Mr. Low. Yes; without actually interfering with actions that are 
in course of litigation and to make a statute of limitations for one 
year under that head. 

I think that is fair, Mr. Chairman, for another reason, as it applies 
to the past. There has been very great doubt as to what the law does 
signify under that head. It has only recently been determined. I 
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think there is the same reason for treating the past with leniency in 
such a matter as there is in the domain of mercantile business. 

Senator Nelson. My recollection is that there is a California case — 
you will recall it — which sustains this part of the law as to triple 
damages. It is my recollection^ that the law has been held valid by 
the Supreme Court. 

Mr. Davenport. Oh, yes; in the case of Montague & Company v. 
Lowry (193 U. S.). 

Mr. Low. I do not question that, Mr. Chairman. Be^ning in 
line 24, section 3 covers another aspect of the labor situation, which 
to me is very important : 

" Nothing in said act approved July secbnd, eighteen hundred and 
ninety, or in this act, is intended, nor shall any provision thereof here- 
after be enforced, so as to interfere with or to restrict any right of em- 
ployees to strike for any purpose not unlawful at common law or to 
combine or to contract with each other or with employers for the pur- 

f)ose of obtaining from employers peaceably or by any means not un- 
awful at common law satisfactory terms for their labor or satisfactory 
conditions of employment, or so as to interfere with or to restrict any 
right of employers for any purpose not unlawful at common law to dis- 
charge all or any of their employees or to combine or to contract with 
each other or with employees for the purpose of obtaining labor on 
satisfactory terms peaceably or by any means not unlawful at com- 
mon law." 

This clause has been amended in the bill, as it is before the Senate, 
from the form in which it was when presented to the House, but the 
amendments in the Senate bill, which consist in the insertion of the 
words " for any purpose not unlawful at common law," or " by any 
means not unlawful at common law," and so forth, are perfectly satis- 
factory to those who favor the measure. We think that the clause 
would mean the same thing without them as it means with them, but 
if they make more clear what is the object of the clause we certainly 
are in favor of them. 

Mr. Davenport. Mr. Low, on that point I presume the words " not 
unlawful at common law " were put in after mature deliberation, but 
I would suggest that according to their legal effect they defeat the 
very purpose which you have in mind, because no strikes were lawful 
at comimon law ; strikes by people to raise wages were criminal con- 
spiracies. On the other hand, combinations of employers to depress 
wages were unlawful at common law, and many other things. You 
would hardly want to take away from the working people of this 
country the right to strike because it was forbidden at common law. 

Eight there the question would be, what common law — the com- 
mon law of England or the common law of the different States? 
That phrase is not happily chosen to either obviate the objections 
that we have to the bill, or, I think, to carry out the thought that you 
have in mind. I simply throw out that suggestion. 

Mr. Low. Certainly, Mr. Chairman, if those words make it unlaw- 
ful to strike we would much prefer the wording of the House bill, 
which leaves them out. But I should like to point out exactly what 
was in the minds of those who framed the bill. 

In the first place, you appreciate very clearly the condition of mind 
of organized labor at the present time all over the country. Without 
attempting to give a complete diagnosis of it, I think I am within 
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bounds in saying that the present excitement has been caused, very 
largely, or, at any rate, it has been brought to a head, by the decision 
of the Supreme Court in the hatters' case. The Supreme Court con- 
demned the boycott, but they found a conspiracy in restraint of trade 
which brought the actions of the union and the Federation of Labor 
under the operations of the Sherman law in three things: First, in 
the strike at the factory ; second, in the trade agreements by which 
70 out of 82 of the hat factories in the country had been unionized; 
and, third, in the actual boycott of the hats of that firm all over the 
Union by the agents of the Federation of Labor. 

Senator Nelson. May I interrupt you for a minute ? 

Mr. Low. Certainly. 

Senator Xelson. Do I understand that the court held that a mere 
agreement to strike was an unlawful combination in violation of the 
Sherman law ? 

Mr. Low. No ; I did not intend to say that, Mr. Chairman. What 
I meant to say is that they found the fact of a conspiracy in restraint 
of trade resting on those three points. Am I right, Mr. Davenport ? 

Mr. Davenport. Of course the case came up on a demurrer to the 
complaint, and the allegations of the camplaint set forth what the 
combination was. The allegation was that they had entered into a 
conspiracy to force all the manufacturers of fur hats in the United 
States to unionize their factories by destroying the interstate trade 
of everyone who would not yield to their demands. That was the 
fundamental conspiracy, and it was alleged that in carrying it out 
they had succeeded, so that they had forced 70 out of 82 hat manu- 
facturers to succumb. 

In the due order of events in carrying out their conspiracy they 
came to this concern of Loewe's and made the same demand upon 
him in order to carry out that combination, and upon his refusal they 
then proceeded to destroy his interstate trade by first calling out all 
his union men, and, second, by driving off his nonunion men, so as 
to prevent production. In connecton therewith and for the same 
purpose of carrying out the conspiracy, they sent out their men all 
over the country to the wholesalers in other States, his business being 
all but $10,000 interstate, and threatened them that if they bought of 
Mr. Loewe they would destroy their business, and upon the refusal 
of any such person to yield to their demands, they then proceeded to 
threaten that wholesaler's customers if they should trade with him. 

The whole scope of that Supreme Court decision is that there was 
a direct combination alleged in the complaint to restrain and destroy 
interstate trade in order to accomplish an ultimate result, and the 
means used to carry out that combination were all tinged and colored 
and made illegal by the nature of the combination. 

There is nothing in that decision which would forbid any associa- 
tion of men from striking per se, but since every act done to carry 
out an illegal combination is itself illegal and any person injured by 
such illegal acts can resort to the courts under this law and have his 
remedy, the court held that there was a case stated under the Sher- 
man Act. The Supreme Court further said that such a combination 
as was set out in the complaint was also clearly unlawful at common 
law. 

Now, as I said, the Supreme Court, in 171 United States, stated in 
detail what sort of combinations are not covered by the Sherman 
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Act. They state specifically that an agreement among the locomo- 
tive engineers on an interstate railroad not to work for less than a 
certain sum is not covered by the act, because it is collateral and not 
direct in its action in restraining interstate trade. Most of the things 
that are bothering the business men of this country to which you 
have alluded, Mr. Low, have been expressly excepted by the court 
from the scope of the Sherman Act, with the solitary exception of 
agreements between business men to limit their output for the pur- 
pose of controlling prices in interstate trade, or agreements to keep up 
prices in interstate trade, or to eliminate competition in interstate 
trade by parcelling out the country between them. Those are within 
the prohibitions of the Sherman antitrust act, but all these other 
things you mentioned that bother Mr. Towne so much and which are 
apparently bothering the labor unions, according to your understand- 
ing, are as clearly outside the scope of the Sherman antitrust act and 
indeed of the power of Congress as if they were occurring in a for- 
eign jurisdiction. The observations that you make might well per- 
haps be applied to the antitrust laws of some of the States, but thej 
are entirely outside of the legitimate operations of the Sherman anti- 
trust act as it is upon the books to-day. They do not fall within 
either the letter or spirit of the Sherman antitrust act, and indeed 
are wholly beyond the power of Congress to attempt to regulate 
under the commerce clause of the Constitution. 

Mr. Low. May I ask you for the title of the particular case in 171 
United States? 

Mr. Davenport. It is the case of Hopkins v. United States. 

Senator Nelson. One case was an Ohio case, was it not, a case about 
the engineers? 

Mr. Davenport. What I refer to now is in the Hopkins case. This 
was a case in which an agreement was made among stock brokers 
out in Kansas City 

Senator Dillingham. What book are you reading from ? 

Mr. Davenport. The 171 United States. 

Senator Nelson. What is the title of the case ? 

Mr. Davenport. It is the case of Hopkins against the United 
States. 

Mr. Low. What page in that volume? 

Mr. Davenport. Page 593. The court says: 

" It is not difficult to imagine agreements of the character above 
indicated. For example, cattle when transported long distances by 
rail require rest, food, and water. To give them these accommoda- 
tions it is necessary to take them from the car and put them in pens 
or other places for their safe reception. Would an agreement among 
the landowners along the line not to lease their lands for less than 
a certain sum be a contract within the statute as being in restraint of 
interstate trade or commerce ? Would it be such a contract even if 
the lands or some of them were necessary for use in furnishing the 
cattle with suitable accommodations? Would an agreement between 
the dealers in corn at some station along the line of the road not to 
sell it below a certain price be covered by the act, because the cattle 
must have corn for food ? Or would an agreement among the men 
not to perform the service of watering the cattle for less than a cer- 
tain compensation come within the restriction of the statute? 
Suppose the railroad company which transports the cattle itself 
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furnishes the facilities and that its charges for transportation are 
enhanced because of an agreement among the landowners along the 
line not to lease their lands to the company for such purposes for less 
than a named sum, could it be successfully contended that the agree- 
ment of the landowners among themselves would be a violation of the 
act as being in restraint of interstate trade or commerce ? Would an 
agreement between the builders of cattle cars not to build them under 
a 'certain price be void because the effect might be to increase the 
price of transportation of cattle between the States? Would an 
agreement among the dealers in horse blankets not to sell them for 
less than a certain price be open to the charge of a violation of the 
act, because horse blankets are necessary to put on horses to be sent 
long journeys by rail, and by reason of the agreement the expense 
of sending the horses from one State to another for a market might 
be thereby enhanced? Would an agreement among cattle drivers 
not to drive the cattle after their arrival at the railroad depot at 
their place of destination to the cattle yards where sold for less than 
a minimum sum come within the statute? Would an agreement 
among themselves by locomotive engineers, firemen, or trainmen 
engaged in the service of an interstate railroad not to work for less 
than a certain named compensation be illegal because the cost of 
transporting interstate freight would be thereby enhanced? Agree- 
ments similar to these might be indefinitely suggested. In our 
opinion all these queries should be answered in the negative." 

Mr. Low. The fact of the actual existing situation is that labor men 
and those interested in organized labor all over the Union are greatly 
alarmed lest this decision in the hatters' case should limit their right 
to combine into unions and with each other, should limit their right 
to strike, and should limit their right to make trade agreements with 
their employers. I think that lawyers almost uniformly say, what 
Judge Davenport savs, that it does not do any such thing. But mem- 
bers of the labor unions are not lawyers, and they fear it does. I do 
not know whether all their leaders think so. But that is the genesis 
in my view of the fear on the part of organized labor — ^the very fact 
that the strike was mentioned and the trade agreement with their em- 
ployer was mentioned — that those things, if they came before the 
Supreme Court in some form would be declared illegal, and that other 
rights which are admitted almost everywhere, and which are, as most 
of us think primary rights on their part and on the part of their em- 
ployers, may be called in question. 

At any rate, it is because of that that we propose this absolute rec- 
ognition in the Sherman law. 

Senator Nelson. The Supreme Court in a recent case, I think a 
Kentucky case against the Louisville and Nashville Railroad, prac- 
tically decided that that was a case in which the question involved 
was whether they had a right to discharge an employee because he 
belonged to a labor organization. And the court in its opinion held 
that the company had an absolute right to discharge the man, and the 
man had the absolute right to quit without assigning any reason. It 
seems to me that that has a bearing on the strike question. 

Mr. Davenport. Also the court expressly held that there is no real 
relation between a labor union and interstate commerce. Of course 
the members of a trades union, like the members of a church, could 
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get together and conspire against interstate traffic, but so far as con- 
cerns the right of labor unions to organize and do everything legiti- 
mate it is provided in the statutes of the United States that they may 
organize, and this fear that exists on the part of labor unions, if any 
such fear existed, could be very easily dissipated. 

Mr. Emery. Long before the decision in the Coiner case contracts 
were made by employers with organized labor and by even receivers ; 
and under this very act a United States judge instructed the receiver 
of a railroad to enter into a bargain with the locomotive engineers 
and commended the bargain itself, and clearly pointed out the right 
of the meii to make such bargain, while at the same time objecting to 
certain things in the proposed contract which in the opinion of the 
court were in restraint of trade. 

Mr. Low. What is the case ? 

Mr. Emery. Waterhouse against Comer. 

Mr. Low. I know perfectly well the attitude of the leaders of or- 
ganized labor in reference to the decision in the Adair case, referred 
to by the chairman. They were not disturbed by it in the slightest 
degree, because they said that whatever restriction is put on the em- 
ployer is certain to be put on the employee. And their attitude is 
that both the employer and employee ought to be free. To use an 
illustration which I heard used at the time : If an employer wanted 
to say that he would employ only redheaded men, that might be 
foolish, but he was within his rights. . In other words, I do not think 
that the leaders of organized labor, the wiser ones, at all events, were 
at all disturbed by that decision.- That decision being followed 
shortly afterwards by the decision in the liability bill and the hatters' 
decision, the three decisions together made upon organized labor the 
impression I have mentioned. 

It was because we thought that the claims of organized labor in 
connection with this situation were partly right that we tried to 
recognize that fact in our bill. 

In other words, what has been said to me, for example, in connec- 
tion with this bill, when it was being drafted, was that organized 
labor thought it ought to be exempted altogether from the operation 
of the Sherman Act, and that position has since been publicly taken 
by the Federation of Labor. They do not think they ought to be in 
it at all, on the ground that the labor that produces is so different 
from the thing produced that you can not legislate wisely in the same 
law as to both things. 

Now, so far as labor is engaged in production, I think that is a 
good claim. I think that they have the right to combine, the right 
to strike, the right to make trade agreements. But when labor under- 
takes to interfere with the sale and distribution of the products of 
labor, it seems to us that it has left the field of labor and entered the 
field of restraint of trade, just as definitely as any trust, and that it 
therefore ought to be amenable to the Sherman law so long: as that 
law is on the statute books. 

The purpose of this amendment, as we submitted it to the House, 
is that nothing in this law should hereafter be enforced " so as to in- 
terfere with or to restrict any right of employees to strike for any 
purpose not unlawful at common law, or to combine or to contract 
with each other or with employers for the purpose of obtaining from 
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employers, peaceably or by any means not unlawful at common law, 
satisfactory terms for their labor or satisfactory conditions of em- 
ployment, or as to interfere with or to restrict any right of employers 
for any purpose not unlawful at common law to discharge all or any 
of their employees or to combine or to contract with each other or 
with employees for the purpose of obtaining labor on satisfactory 
terms peaceably or by any means not unlawful at common law." 

In other words, we want to recognize the right of both employers 
and employees in fields that seem to us to lie outside the Sherman law 
altogether. 

But the necessity for such action, the importance of it, I think, lies 
in a psychological condition in the minds of organized labor all over 
the United States at the present moment. 

Mr. E31ERY. I would ask Mr. Low if the present section that he is 
discussing here is satisfactory to organized labor at the present time — 
if they indorse it ? 

Mr, Low. No ; they do not, because they want to go further. They 
want to be taken out of the act altogether, 

Mr. Davenport. When you speak of organized labor, you of course 
speak of the officers, the spokesmen ? You have no idea of speaking 
so with reference to the great mass of laborers ? 

Mr. Low. I am dealing with the situation as it unquestionably 
exists. Those who were represented, for instance, by the American 
Federation of Labor at the conference held in Washington a few 
weeks ago — one of the most representative conferences of that body 
ever held in the United States — did demand the right to be excluded 
from this law. 

My proposition is that it is far wiser to recognize that demand so 
far as it is just than to turn a deaf ear to a proposition of that sort 
and say that the law does not mean that now. Thev say it does. I 
do not think that any assurance from the legal fraternity would 
make them believe otherwise. Therefore I thmk it is desirable to 
amend the law, so far as we think it desirable to amend it. 

In other words, I believe in recognizing the right to strike, to com- 
bine, and to make trade agreements. I do not believe that there is, 
or ever has been, any right on the part of labor to maintain an inter- 
state boycott such as was condemned in the Loewe case. 

Senator Dillingham. Has there been any decision of a court that 
requires such recognition as you have mentioned now to overcome it ? 

Mr. Low. There have been several decisions that have created the 
fear. I want to say that they suggest fear; because every legal 
friend I have takes exactly the position that Judge Davenport and 
Mr. Emery take. On the other hand, notwithstanding that, the 
fear has arisen and is very strong at the present time, and I think 
it is good judgment to recognize it. 

Senator Nelson. Permit me to suggest that I think you misunder- 
stand these labor men. It is not the fear that they have not the right 
to strike or to combine to raise wages; but what they are driving at 
is they want to have what they call the " closed shop •' legalized, and 
they want the right to boycott. Those are the two points that they 
are aiming at, and not the others. Now, are you in favor of any- 
thing that tends to legalize the closed shop and prevent men from 
working unless they belong to the union, (ir are you in favor of boy- 



SHKBMAN ANTITRUST LAW. 27 

cotting a man's trade? Suppose you were a manufacturer of boots 
and shoes and they came to you and said that you should not employ 
any but union men ; would you feel that you must submit to that, and 
if not that they would travel all over the country and break up your 
trade? Do you want that legalized? 

Mr. Low. No; that is exactly what I say I object to. 

Senator Nelson. Is not that exactly what they want when you 
boil it down ? 

Mr. Low. They say that they want to be exempted from this law. 
Mr. Gompers said before the House committee and in public that 
he believed in the right to boycott, but that in the broad sense we 
have no desire to recognize, and we do not think it ought to be rec- 
ognized. Personally, I stand in the position of the Anthracite Coal 
Commission when they made a distinction between what they called 
a primary and a secondary boycott. They thought it might be per- 
fectly legal for all the members of the union together not to pat- 
ronize anyone whom they wished not to patronize. That is what 
they called a primary boycott. But when the men went beyond that, 
and tried to prevent others from dealing with those whom thev had 
ceased to deal with, they went into what the Commission called a 
secondary boycott. This the Commission condemned, and so do I 
condemn it. 

With regard to the closed shop, the matter came before me some 
ten or twelve years ago in a request to arbitrate that question in New 
York City between the Typothetse and Typographical Union No. 6, 
and I found in favor of the open shop, on the ground that the union 
had no more right to say to an employer whom he should employ 
than he had to say whom they should admit into their union. But 
that does not mean that if I were a manufacturer I should not prefer 
to deal with union labor. Personally, I am very much in sympathy 
with many of the aspirations of union labor. I think organized labor 
has done a great deal to improve the conditions of laboring men ; but 
I can also imagine conditions in which it might be more advantageous 
to employ nonunion men. Were I an employer, I should want to be 
free to employ either all union men or all nonunion men, or both 
together, just as I should want. 

Senator Nelson. Would you favor a proposition allowing men to 
combine to strike for better wages, provided, however, that they can 
not combine to exclude nonunion men from getting employment, and 
provided that they can not combine to boycott a man's trade who 
employs nonunion labor ? How would such a provision as that suit 
you? 

Mr. Low. I do not know what effect such a provision would have 
. on interstate commerce. I think the provision, as I suggested it 
first, really covers the whole situation. As I understand, there are 
decisions that recognize the right of labor to strike for any or for no 
cause. I do not see how it is easy to do otherwise, because you can 
not make men work if they do not want to work. 

Senator Nelson. They have now a right to combine for higher 
wages and to strike. Having those two rights, what others do they 
want, or what others ought we to give them ? That is the question. 

Mr. Low. The right to make trade agreements with their employers. 
I think that the right to interfere with the distribution and sale of 
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the finished product, by labor, through restraint of trade, should be 
denied. That seems to me the only question that is in the contem- 
plation of this law at all. I do not think these other rights interfere 
with interstate commerce. 

Mr. Davenport. Take the first case that came up in 1893 in New 
Orleans under the Sherman act, United States v, Workingmen's Amal- 
gamated Association, 54 Fed. Rep. 998. There the employees con- 
cerned struck, and the matter grew to such proportions that finally 
all the unions engaged in hauling stuff from the railroad depot and 
the steamships struck for the purpose of forcing the original concern 
to yield to their demands. Now, that was a combination to paralyze 
interstate trade for the purpose of coercing that concern. Do you 
think that the employees of an interstate road ought to have the right 
to strike for the purpose of tying up the business and inflicting on 
the conmiunity all the loss and injury and suffering necessarily en- 
tailed by such a course? Or, take the Debs case (158 U. S.). That 
was a strike gotten up because the men were trymg to prevent the 
railroads from hauling Pulhnan cars. They were aiming at the Pull- 
man Company, because the Pullman Company had a disagreement 
with its workmen at its factory, those engagea in building its cars. 
If that had gone on for three or four days longer the country would 
have been starved to death. 

Now, there was a combination on the part of these people to par- 
alyze interstate traffic for the purpose of helping out somebody else. 
Or, take the case of the Toledo, Ann Arbor and Michigan road v, 
Pennsylvania Company et al., where the employees of a railroad, the 
Toledo and Ann Arbor had refused to work, and in order to coerce 
that road Chief Arthur was going to enforce rule No. 12 of the 
Brotherhood of Locomotive Engineers, which prohibited the engi- 
neers from hauling, or authorized him to direct the engineers on con- 
necting roads to refuse to haul, any of the cars of the Toledo railroad. 
There the trouble was that the Pennsylvania road and other con- 
nectings roads were about to agree with Chief Arthur and his men 
not to haul the oars of the Ann Arbor road. 

Now, that has nothing to do with production. I do not know 
whether the common law would bear upon it. I think that the court 
would hold that it did, and did so hold in the Debs case. Now, do you 
not think that everything between employers and employees, for in- 
stance, to tie up interstate traffic, ought to be prohibited ? 

Of course, in the case of Arthur v, Oakes in the 63d Federal Re- 
porter, Mr. Justice Harlan lays down the distinction as plainly as 
can be. Judge Jenkins had absolutely prohibited the employees of 
the Northern Pacific from striking. 

Senator Nelson. And from quitting? 

Mr. Davenport. And from quitting, yes; or agreeing to quit. 
When the matter came before the circuit court of appeals. Judge 
Harlan said these man have a perfect right to quit, so far as 
striking per se is concerned, and this injunction of Judge Jenkins 
forbids that. It should be modified. To what extent ? Why, there 
are allegations in this complaint that they are striking for the pur- 
pose of injuring the business of the company, and so far as that is 
concerned it should not stand. Motive makes all the difference in the 
world as to the legality of a strike, just as motive makes all the dif- 



SHERMAN ANTITRUST LAW. 29 

fereiice in the world as to the legality of other acts, and the trouble 
about this provision, as I view it, is that it would legalize strikes for 
the closed shop. Of course, the introduction of this phrase " for anj 
purpose not unlawful at common law " may have some effect,, but it 
would certainly confuse it. The effect of that would be to legalize 
strikes for the closed shop. The engineers, for instance, could refuse 
to work for any railroad that would hire nonunion men. It would 
prevent agreements between employers and employees. It would 
legalize boycotts in every phase and would sanctify this infernal 
blacklist which employers have indulged in, by which a poor fellow 
who fell under the ban of one railroad company could not get work 
from any other company. 

This modification suggested here, " for any purpose not unlawful at 
common law," may have some effect in changing it, as I have sug- 
gested. It goes very much further, I think, than the gentlemen pro- 
posing it would want to go; because you remember what Mr. 
Gompers said before the House committee, that men were at one time 
hanged for striking. There is no doubt that at common law any com- 
bination on the part of laboring men to raise their wages beyond the 
current figure and every combination of employers to depress wages 
below the current figure was a criminal conspiracy. That was the 
common law of England. And, as I said before, this expression here, 
" not unlawful at common law," is not a happy one. 

Mr. Jenks. Mr. Chairman, may I ask Mr. Davenport a question ? 

Senator Nelson. Yes. 

Mr. Jenks (to Mr. Davenport). When you refer to the conmion 
law, in connection with Mr. Gompers's suggestion as to the common 
law at a time when it provided that people could be hung for striking, 
you did not make a distinction between 'what the common law was 
under King James and Queen Elizabeth and what the common law 
was when it became more developed. 

Mr. Davenport, I catch vour point. 

Mr. Jenks. Let me complete my statement. I quite agree with you ' 
that motive makes all the difference in the world when it comes to the 
case of laboring men or others. , But I think it is fair to question 
whether any body of laboring men could have as a primary motive 
the object of destroying interstate commerce or tying it up. I think 
we ought to be careful when we speak of a thing so indefinite as 
motive. The primary motive, of course, of the laboring men is to in- 
crease their wages or do some such thing. They may take an unlawful 
means to carry out what may be a good motive. It seems to me that 
in speaking of their motive you should make that distinction. I think 
it is absurd on the fa,ce of it to say that the unions would have for 
their primary motive these illegal things. Their primary motive is 
to get some good thing for themselves by lawful means. 

Mr, Davenport. Well^ we will take a concrete case. I assume that 
you will admit that if it is possible for men to do these things the 
law ought to be that they shall not do them. Motive, of course, has 
everything to do in determining the quality of an act. An act may be 
innocently done for one purpose that may not for another. That was 
held in Aikens v. Wisconsin (193 U. S.). 

In the case mentioned a while ago, the case of Loewe v, Lawlor (208 
U. S.), they did not want Loewe's business particularly to be union- 
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ized. His relations with his employees were wholly satisfactory. 
The object was to get a hat of a certain grade with the union label 
in it in order to enable them to attack the business of a large manufac- 
turer in Yonkers who would not unionize his shop. Loewe was only 
a pawn in the game. They actually told Mr. Loewe that they had no 
fault to find with his business; that his wages and all other conditions 
were satisfactory ; but they said we want you to unionize your shop, 
and thereby gain the right to use the union label in your hats, so that 
we can go to the dealers and say, " You must not buy Waring's hats 
because here is a hat of a similar quality with a unipn label in it." 
Do you consider that a commendable motive — to destroy Mr. Loewe 
in order that they may attack the Yonkers people? 

Or, take the case oi the Buck Stove and Range Company. That 
company had agreements — that fact was admitted — ^with the metal 
polishers' union and with the molders' union that all disputes should 
be submitted to arbitration. The particular dispute in question was 
submitted to arbitration and the award and decision were against the 
union. Nevertheless, the union officers in St. Louis, throwing over- 
board their agreements, began this business of applying the boycott. 
Thej^ applied it through the labor unions of St. Louis. They then 
applied to the International Union of Polishers, with the result that 
all labor unions in the United States, through the machinery of the 
American Federation of Labor, are being brought to bear to destroy 
the interstate trade of the Buck Stove and Range Company, when the 
men out there were e^tirely in the wrong, as is established by the find- 
ing of Justice Gould. 

So I say that your hypothesis that it is inconceivable that men 
would resort to these things from wrong motives, or, to put it in other 
words, from misguided motives, is an incorrect assumption. The fact 
is, it is because these things are done that the law was passed, and it 
is because they have been done that the courts have denounced them 
and applied the law to them. 

The implication is that these people ought to be permitted to do 
these things by express terms of law because it is inconceivable that 
they would do these things. That is a mistaken assumption. 

Senator Nelson. It is now five minutes of 12, and we shall have 
to quit for the day, I wish to see if we can make an arrangement 
about time for another hearing. You want to be heard further on 
this, I presume, Mr. Low ? 

Mr. Low. I myself have almost finished, but I think there are 
others who desire to speak. 

Senator Nelson. Are there others who would like to be heard on 
the same side? 

Mr. Low. I think Professor Jenks would like to be heard. 

Senator Clarke. The session of Congress is approaching a close, 
and we ought to meet shortly. 

Senator Nelson. Can you meet next Tuesday? 

Senator Clarke. Why not take it up on Saturday — ^but perhaps 
there will be a session of the Senate on Saturday. 

Mr. Emery. We have a hearing before the House Judiciary Com- 
mittee on the Hepburn bill on Saturday. 

Mr. Low. Could we meet to-morrow? 

Senator Dillingham. I have another committee for to-morrow, at 
which I preside, that has important bills before it. 
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Senator Nelson. And on Monday we have a meeting of the full 
Judiciary Committee, so that this subcommittee could not meet then, 
but on Tuesday it could. 

Senator Dillingham. I can be here on Tuesday morning. 

Senator Clarke. So can I. 

Senator Nelson. Let us meet, then, on Tuesday, sharp .at 10 
o'clock. The trouble with us is that we are all members of other 
committees. I am myself a member of four working committees, 
and the other members of this subcommittee are hi the same situa- 
tion. Then we have to attend the sessions of the Senate, so that we 
have only the forenoons at our disposal. We will adjourn, then, 
until Tuesday next. 

Mr. Low. Would it be convenient for Mr. Davenport and Mr. 
Emery to go on at that time ? 

Mr. Davenport. Yes. > 

Mr. Low. I believe it will be inconvenient for Professor Jenks to 
be here before the end of the week. 

Senator Nelson. Let us all be here promptly at 10 o'clock on 
Tuesdav. I should be glad to call a meeting for an earlier day if I could. 

Mr. Davenport. I should like to have an hour or so to point out 
the objections we have to this bill and the Foraker bill, because there 
is the same vice in both. 

Senator Nelson. I shall be glad to hear you on the Foraker bill. 

Senator Clarke. Whom do you represent? 

Mr. Davenport. The American Anti-Boycott Association. 

Senator Clarke. Composed of railroad companies and manufac- 
turers' associations? 

Mr. Davenport. Composed of employers. 

Senator Clarke. Railroad companies and manufacturers? 

Mr. Davenport. Manufacturers and employers. Railroad com- 
panies do not have anything to do with us. 

Mr. Nathan Bijur. I should like to be allowed to furnish a brief 
in lieu of a personal hearing, as I can not be here. 

Senator Nelson. That will be sufficient. We will have your brief 
printed in the proceedings. 

(The subcommittee thereupon adjourned until Tuesday next, April 
23, at 10 o'clock a. m.) 

Washington, D. C, Tuesday, April 28, 1908, 
The subcommittee met, pursuant to adjournment, at 10 a. m. 
Present: Senators Nelson (chairman), Depew, DilHngham, and 

Clarke. 
Senator Nelson. We will now proceed with the hearings on the 

bills before the subcommittee. 

STATEMENT OF JOSEPH NIMMO, JR., STATISTICIAN AND ECONO- 
MIST, OF WASHINGTON, D. C. 

Mr. NiMMO. Mr. Chairman and gentlemen, the antitrust act of 
July 2, 1890, is one of the most unfortunate legislative misadventures 
ever placed upon the statute boolis of the United States. I will 
enumerate some of its errors: 

First. It was assumed at the time when it appeared as a bill in 
Congress that it applied only to commercial and industrial combina- 
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tions and mainly to department stores and combined industries. It 
never had that effect. No department store was ever indicted and 
it is safe to say none ever will be. It has also failed in its application 
to combined industries. 

Second. The words ^^ railroad" and ^^ railroad rates'' do not occur 
in tha statute; hence it was assumed that it had no reference to rail- 
roads or to railroad transportation. But the Supreme Court of the 
United States subsequently declared that it does apply to railroads 
almost exclusively. 

Third. It was assumed that the act applied only to unreasonable 
or unlawful rates, as the act is entitled An act to protect trade and 
commerce against unlawful restraints , and monopoUes.'' But the 
Supreme Court of the United States ruled that the act repealed the 
conmaon-law rule of reasonableness and by the use of the word " every " 
included contracts and combinations of all sorts, whether reasonable 
or unreasonable. 

Fourth. It was the main intent of the law to conserve competition 
and to .prevent combinations. It had just the opposite effect as it 
applied to the railroads. It forced them to consohdate. 

Fifth. The act is commonly known as the ''Sherman antitrust 
act,'' but Senator Hoar, chairman of the Senate Committee on the 
Judiciary, declared in a speech in the Senate on January 6, 1903, that 
Senator Sherman ''had nothing to do with it whatever." 

Did ever any such series of misadventures attend any other act of 
Congress? I had a full and free conference on the subject with Sen- 
ator Hoar and he handed to me this copy of his speech in galley slips 
which I hold in my hand. I prize it highly in remembrance of tne 
great Senator, It is entitled 'Speech of Senator Hoar, delivered in 
the Senate Tuesday, January 6, 1903." 

In this speech occur the following expressions : 

We iindertook by law to clothe the courts with the power and impose on them and 
the Department of Justice the duty of preventing all combinations in restraint of 
trade. It was believed that the phrase in restramt of trade" had a technical and 
well-understood meaning in the law. It was not thought that it included e very- 
restraint of trade whether healthy or injurious. 

We were disappointed in one particular. The court by one majority, and against the 
very earnest and emphatic dissent of some of its great lawyers, declined to give a 
technical meaning to the phrase **in restraint of trade," and held, in one important 
case, that if trade were restrained by an agreement it was no matter whether it Tv^ere 
injuriously restrained or no. 

The judicial history of the act is clearly stated in Senate Document 
No. 73, Fifty-ninth Congress, second session, the same being a ^' Reply 
of Attorney-General Knox, dated January 3, 1903, to a communica- 
tion dated December, 20, 1902, from the Hon. George F. Hoar, chair- 
man of the Committee on the Judiciary of the United States Senate." 

From this official record, it appears that the first case tried under 
the ^'Antitrust act of July 2, 1890," was the case of United States v. 
E. C. Knight Company, a Sugar Trust case involving a combination 
of sugar refineries assumed to be a combination in restraint of trade 
or commerce in refined sugar. 

Senator Nelson. That was the sugar case. We know how that 
was tried. The material point in that case was that the power of the 
Federal Government did not extend to manufacture, but only to 
commerce. 

Mr. NiMMO. Did not extend to the regulation of production. 
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Senator Nelson. Yes. 

Mr. NiMMO. The Supreme Court of the United States held that it 
was not within the prohibition of the antitrust act, which related to 
commerce among the States, and that it was for the States to regu- 
late production. This decision was rendered March 26, 1896. 
. This seems to knock the whole antitrust act in the head, for it was 
still assumed that the act related only to commercial and industrial 
contracts or combinations. 

But in the course of three years some fertile brain conceived the 
idea that perhaps the act applied to railroad combinations, notwith- 
standing tte fact that the words ^'railroad" or ^'railroad rates'* are 
not in the act. Accordingly a case was instituted against the Trans- 
Missouri Freight Association. It was appealed from the district court 
of Kansas to the circuit court of appeals of the eight district, both of 
which decided that the act does not apply to railroads, but the Supreme 
Court of the United States on March 22, 1897, decided that the law 
does apply to railroads and that it prohibits all contracts in restraint 
of trade or commerce among the States and with foreign nations 
whether the restraint be reasonable or unreasonable; in other words, 
that it repeals the time-honored rule of the common law,which I have 
already characterized as misadventure No. 3. 

Senator Clabke. In what case was that decided ? 

Mr, NiMMO. In the Trans-Missouri case. 

Senator Clabke. Did not Judge Brewer afterwards in his separate 
opinion state that he agreed to that judgment simply because in 
that particular case the agreement was unreasonable? However, 
proceed with your argiiment. I shall not interrupt you. 

Mr. NiMMO. The opinion in this case was opposed by four great 
justices — Justices White, Field, Gray, and Shiras — upon the ground 
that the only restraints condemned by the statute were unreasonable 
restraiats, which, as remarked by Senator Hoar, are imlawful at 
common law. The crudity and the utter impracticability of the 
antitrust act of July 2, 1890, is now generally conceded. In his 
recent special message to Congress, dated March 25, 1908, President 
Roosevelt said: 

This antitrust act was a most unwisely drawn statute. It is mischievous and 
unwholesome to keep upon the statute book, unmodified, a law like the antitrust 
law, which, while in practice only partially effective against vicious combinations, 
has nevertheless in theory been construed so as sweepingly to prohibit every combi- 
nation for the transaction of modem business. The Congress can not afford to leave 
it on the statute book in its present shape. 

So far we are all agreed. But just here we come to the parting 
of the ways. This Senate bill 6440 is based upon the idea that the 
antitrust act of July 2, 1890, with all its crudities and misadventures, 
shall stand and that upon it shall be constructed a system of admin- 
istrative supervision and control of commerce, industry, agriculture, 
and labor, and of railroad property, involving the establismnent ' ~ 
dispensing power which is foreign to our American ideas 
ment and expressive only of bureaucratic rule, a most hateful 
of tyranny wnich the English-speaking people of the globe long since 
abolished" when they established the principles of liberty related 
by law. This I have endeavored to explam in a recent pamphlet 
entitled '^Judicial and Administrative Supervision and Cfontrol of 
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Railway Affairs; an Historical Argument." I will hand to you a 
copy or that document and request that it may be regarded as a part 
of my testimony. 

Tms bill (S. 6440) now before you proposes an illogical and, to 
mjr mind, most absurd scheme of regulation, ingrafted upon a legis- 
lative misadventure which, if adopted, would continue under most 
flagrant conditions the legislative and judicial troubles through 
which this country has passed during the last eighteen years, or 
since the enactment of the unfortunate antitrust act of July 2, 1890. 
It proposes to leave on the statute books the first six sections of that 
act which repealed a wholesale provision of the common law dic- 
tated by the common sense of mankind. This Senator Hoar depre- 
cated, and in reeard to it Senator Knox, while filling the oflGice of 
Attorney-General of tl^e United States, said: ™ 

It is difficult to improve upon the great unwritten code known as the common law. 
Under its salutary guaranties and restraints the Englishnspeakin^ people have attained 
tiieir wealth and power. It condemns monopoly and contracts in restraint of trade as 
well. 

But this bill (S. 6440) goes further in the false move toward the 
abrogation of the protection afforded to human society in the com- 
mon law. It proposes, contrary to the princi^es of the Constitu- 
tion of the Umted States, to confer upon an officer of the adminis- 
trative Government — the Commissioner of Corporations — and upon a 
bureau of the administrative Government — the Interstate Commerce 
Commission — ^judicial powers, thus fulfilling the words of Mr. Justice 
Brewer, who said a few months ago: 

Legislation may be turning everything over to commissions, but the courts haye not 
yet l^en heard from. 

He added in the same connection: / 

When the matter of lep;islation by commission gets to the courts, they will be found^ 
upholding the Constitution with the same fidelity in which it has been held since t^ 
days of John Marshall. 

To particularize, this bill proposes to confer upon the Commissioner 
of Corporations the function of issuing registers, which are essen- 
tially hcenses to commercial and industrial corporations and associa- 
tions, to farmers' associations, and to labor organizations for the 
purpose of enabling them to enter into combinations. The idea of 
issuing hcenses to conduct any sortr^f legitimate business in a land 
devoted to Uberty by the Constitution of 1787 appears to me to be 
a shocking travesty upon American institutions. 

Furthermore, tms mischievous bill in expUcit terms confers upon 
the Commissioner of Corporations, subiect to the concurrence of the 
Secretary of Commerce and Labor and to regulations prescribed by 
the President of the United States, purely judicial functions, which 
the Constitution of the United States confers upon the '^judicial 
poVer of the United States." In a word, it proposes to institute a 
system of administrative supervision and control over the commer- 
cial, industrial, and labor interests of this country, contrary to the 
principles of liberty which have from the beginning characterized 
our governmental institutions. It proposes, m short, to institute 
an administrative dispensing power, m the nature of bureaucracy, a 
form of government repelled oy the Enghsh-speaking people of the 
globe centuries ago, and which can never be revived in this country 
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consecrated by the fathers to the supreme object of securing "the 

blessing of Uberty to ourselves and our posterity/' ^ ^ 

Mr. Chairman^ at the hearing of this committee on TKuraifay last 
you alluded to the British revolution of 1688, which forever put an 
end to the dispensinjg power claimed and practiced by the Stuart 
kings. This bill which you are now considering is, under totally 
different conditions, a proceeding of precisely the same nature. It 

Erovides for a dispensing power to be exercised by officers controlled 
y the President, just as the Stuart kings, Charles I, James I, and 
James II, attempted to exercise a dispensing power over the commer- 
cial affairs of the people of England through officers appointed by 
royal decree and ooedient to the royal will. Since last Thursday I 
have again read Lord Macaulay's fascinating story of the dispensing 
power and the English revolution of 1688. I have read it many 
times. In his magic word painting the great historian has described 
the declaration of right, wnich recited the momentous fact ''that 
the dispensing power lately assumed and exercised had no legal 
existence.'' That accomplished the English revolution of 1688 and 
secured for all time civil liberty in England, since which time no 
British monarch has dared to exercise the dispensing power over .the 
trade and commerce of England. In constructing a national govern- 
ment in this country the framers of the Constitution left no room 
for the exercise of a dispensing power by the executive ruler of the 
nation. But this bill, as you have intimated, is, by assumed impli- 
cation of constitutional authority, an attempt to create a clearly 
defined dispensing power in this land of liberty. It implies a 
usurpation oy the executive power of both the legislative power 
and the judicial power, but it can not succeed. Sir, if I may be per- 
mitted to continue the analogy which you have drawn, it appears to 
me that these gentlemen have m the bill before you (S. 6440) devised 
^ scheme to obliterate President Roosevelt from American politics, 
as James II, when his dispensing power was obliterated, skulked off 
to France, where he found for himself and his posterity dishonorable 
graves. Sir, when you pass this abominable bill you will sow the 
wind and reap the whirlwind. 

The failure of this futile attempt to establish a dispensing power 
in this country is already foreshadowed. The American Federa- 
tion of Labor has already and, as I think, discreetly signified its objec- 
tions to this bill for reasons deemed sufficient to its chief adminis- 
trative officer. The wage-workers of this country have a warm 
place in the hearts of the American people. By orderly conduct and 
judicious organization they have greatly advanced tneir interests. 
The act of June 29, 1886, recognizea trades unions, and by the act of 
June 1, 1898, strikes were recognized as legal, and provision was made 
for the mediation and arbitration of disputes. Wonderful advances 
have been made since workmen were hung in England for combining 
to raise wages. I fully subscribe to the principle of collective bar- 
gaining, which is the basis of trade unionism. Tne American Federa- 
tion is presided over by Mr. Samuel Gompers, a man of great adminis- 
trative ability and undoubted integrity. 

I understand also that a commercial organization of New York 
City has protested against the provisions of the bill. I am confident 
that it will be repudiated by the farmers and by the great commercial 
and manufacturing organizations of New York City and of the entire 
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country when they come to understand its true import. But what 
message, I ask, do these gentlemen bring from the great commercial 
bodies of New York City — the New York Board of Trade and Trans- 

gortation, the New York Chamber of ComLmerce, and the New York 
roduce Exchange? I have a pleasant acquaintance with gentlemen 
who are members of those boards. If I should learn that any of them 
have committed themselves in favor of this bill I should be inclined 
to write to them polite letters asking if they have gone mad in order 
to keep themselves on terms with me Civic Federation. For years 
I have been in the habit of consulting those three organizations 
whenever I have ventured to make any unportant statement affect- 
ing the commercial interests of New x ork. It appears to me to be 
a very singular thing that these gentlemen wno are advocating 
Senate bill 6440 should have neglected to secure for their scheme the 
indorsement of these commercial bodies if it had been possible for 
them to secure such indorsement. 

I have not heard anything from the American farmers in regard 
to this dispensing power proposed by the Civic Federation, but I 
confidently predict that when they come to learn its true significance 
they will spew it out of their mouths. 

From the beginning liberty has been secured and property and 
the uses of property have been amply protected under ^^due process 
of law" and ^Hhe equal protection of the laws" as administered 
by the *^ judicial power of the United States." There has not been 
any demand for the interposition of any bureaucratic exercise of 
power such as that provided for in this bill. I believe, sir, that it 
will be utterly repudiated by the American people when they get 
time from the excitement of a national political campaign to fairly 
appreciate the real import of it. This (S. 6440) is simply legislative 
hodgepodge. 

I see it stated /that a distinguished member of the Civic Federa- 
tion has proposed that the Interstate Commerce ConMnission shall 
be endowed with judicial powers and practically supersede the 
Supreme Court of the United States in matters relatmg to com- 
merce. Sir, these gentlemen ignore the fact that this is a triune 
government, that it consists of a legislative power, an executive 
power, and a judicial power, equal in power and in glory. Sir, the 
judicial power of the United States will be a regnant power in this 
country long after the Interstate Commerce Commission and the 
Bureau of Corporations and all the advocates of a dispensing power 
have been consigned to obUvion. 

The proposition to confer upon the Interstate Commerce Commis- 
sion judicial powers is revolutionary. But it is absurd. It involves 
a radical change in the Constitution of the United States. But it 
seems to be the accepted opinion of statesmen that there can be no 
change in the Constitution of the United States except as the result of 
war. I insert a copy of this remarkable proposition as it appears in a 
newspaper, for the original has not, I think, been printed by the Gov- 
ernment. This is the opinion of Mr. Carnegie, expressed in a most 
remarkable letter to Mr. Seth Low. Has Mr. Carnegie's letter to Mr, 
Low been submitted to you? 

Senator Nelson. It has not yet been submitted; but I understand 
it is to be submitted to the committee. I have seen it myself, but it 
has not yet been put into the record. I can inform you with regard 
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to it that the radical suggestion he makes is that instead of giving his 
dispensing power to the Commissioner of Corporations he would trans- 
fer it to the Interstate Commerce Commission. 

Mr. NiMMO. That is quite as bad. 

Senator Nelson. That is his idea. 

Mr. NiMMO. His proposition, as I find it in a newspaper, is as fol- 
lows: 

Within the domain of commercial restraint of trade, there should be authority some- 
where to permit restraint needed to protect the public interest and to deny tne rieht 
to restrain when it deprives the pubhc of the benefit of competition, which is its right. 
A body like the Interstate Commerce Commission can perform this duty much better 
than courts of law. It is vital that the Commission should win and enjoy the confidence 
of both the corporations and the public and become our industrial supreme court. 

I can not too strongly advise against there being more than one authority to pass 
upon such questions, and that should be the Interstate Commerce Commission. If 
common carriers be placed under one commission and industrial interstate commerce 
under the Bureau of Corporations, or another commission, there must arise inviduous 
comparisons between the two. Such comparisons will be made publicly. The party 
denied by the one will be disposed to feel that the other takes more liberal views, 
and vice versa, and vent his disappointment. 

Imagine two supreme courts. The standing of both courts would be lowered. No 
reason why the Interstate Commerce Commission should not deal with the whole 
subject and every reason why it should. 

For the reasons thus stated, I believe that the reputed purpose of 
Senate bill 6440, that of a bid for the votes of laboring men, of farmers, 
and of business men generally, will utterly fail of its object. The 
wageworkers will repel it ana the farmers and business men of the 
country will scornfully reject it as a blight upon their liberties, just as 
the people of England abolished the dispensmg power of a tyrannical 
king in the year 1688. 

Mr. Chairman, I believe that the act of July 2, 1890, commonly 
known as the antitrust act, should be amended. This can be fully 
accomplished by the passage of Senate bill 6331, introduced by 
Senator Foraker, which simply provides that the antitrust act of July 
2, 1890, shall prohibit only contracts, agreements, or combinations in 
unreasonable restraint of trade and commerce. This bill is short; it 
accomplishes the original purpose of Senator Hoar, and it makes no 
provision for a dispensing power, as does this aoominable Senate 
dIU 6440. In the name of the venerated Senator Hoar, who for years 
presided at the head of this table, I plead with you for the passage of 
this Senate bill 6331, which will correct the misadventure which befell 
the original antitrust act of July 2, 1890, which he drew, and the 
failure of which he lamented. 

Section 1 1 of the proposed Senate bill 6440 contains a provision con- 
ferring upon the Interstate Commerce Commission such autocratic 
powers and delegated judicial functions for the regulation of the rail- 
roads which I have already mentioned as exhibiting a purpose to 
estabUsh a dispensing power in the United States. Upon this subject 
I have already expressed my views quite fully in a pamphlet entitled 
'* Judicial and Aaministrative Supervision and Control of Railway 
Affairs.'' I have the honor to submit to you a copy of that document 
as a part of this hearing. It touches upon a Hne of argument which I 
do not care to discuss at this hearing. 

In this connection I desire to state briefly my views upon the ques- 
tion of railroad regulation. I have been an earnest advocate of full 
and adequate railroad regulation from the very beginning or since the 
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year 1866. For twenty-one years after the passage of the act of June 
15, 1866, styled the charter of the American railroad system, the 
railroad companies of this country were earnestly engaged, in solving 
the railroad problem. As an officer of the National Government, 1 
was one of the earUest advocates of regulation by law, and have ever 
since been an earnest adherent of the principle of regulation announced 
in the act to regulate commerce approved February 4, 1887, of which 
the Hon. Shelby M. Cullom, Senator of the United States from the 
State of Illinois, was the author. The absolute success of that 
system of regulation, including amendments prior to the year 1906, 
has been proven by the results of experience. 

On January 16, 1905, Senator Elkins, chairman of the Senate Com- 
mittee on Interstate Commerce, introduced in the United States 
Senate a resolution of inquiry addressed to the Interstate Com- 
merce Commission for information in regard to what had been accom- 
Elished during the then preceding eighteen years of the work of the 
bmmission. The answer of the Commission, dated May 1, 1905, 
embraced the following data: 

Total number of complaints heard by the Commission 9, 099 

Total number of complaints disposed of through the mediatorial offices of the 

Commission 9, 054 

Number of informal complaints 8, 319 

Number of formal complaints 770 

Number of cases appealed to the courts 45 

Number of cases sustained by the courts 8 

Number of cases of unjust discrimination sustained by the courts 8 

Number of cases of exorbitant rates sustained by the courts None. 

From private sources of information it appears that the total 
number of freight transactions on the railroads of the United States 
during the eighteen years covered by the above data amounted to 
approximately 3,000,000,000. 

The figures furnished by the Interstate Commerce Commission 
show that of the total number of complaints which reached the 
Commission, amounting to 9,099, the total number disposed of 
through the mediatorial offices of the Commission amounted to 9,054. 
OT more than 99 per cent of the total of cases. Of the 45 cases appealea 
to the courts by the Commission only 8, or less than one-fiftn, were 
sustained by the courts. Of the total number of complaints made 
to the Commission 8,319, or 91 per cent, were of so simple or unim- 
portant a nature that they were disposed of informally by a mere 
exposure of the facts in the several cases. This work was performed 
mainly by subordinates in the employ of the Commission. 

From the above data it appears that the complaints entertained 
by the Commission amounted to about 1 case in 330,000 freight 
transa<5tions. It also appears from the same report of the Com mis- 
sion that while the few cases sustained by the courts involved unjust 
discriminations, not a single case involved an exorbitant rate. The 
Chairman of the Interstate Commerce Commission has declared that 
exorbitant rates in this country is prsujtically an obsolete question. 

This marvelous record of compliance with the requirements of law 
constitutes an anomaly in the history of statutory provisions regu*- 
lative of human conduct. Besides, it utterly refutes the idea that 
the common law, existing statutory laws, and the ordinarv judicial 
tribunals are inadequate to the complete and effective administra- 
tion of justice in the regulation of the railroads of the United States. 
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One of the most beneficent features of the original act to regulate 
commerce consists in the fact that it has removed from the courts a 
great number of controversies which come under the designation de 
minimis non curat lex. This is clearly, indicated in the above table, 
which shows that of the 9,099 complaints heard by the Commission 
9,054 were disposed of by the Commission, and that only 45 cases 
were appealed to the court, of which number only 8 cases were sus- 
tained dv the courts, all of which cases involved unjust discrimina- 
tion, and not one involved an exorbitant rate. The courts decided 
against the Commission in 37 cases. I believe that the Supreme 
Court of the United States fully appreciates this valuable assistance 
rendered by the Commission, and that at the same time it fully in- 
tends to hold the Interstate Commerce Commission firmly in its place. 
It is an elementary fact that no administrative body is competent to 

Serform judicial functions which at the same time is charged with the 
uties of detective, witness, defendant, party complainant, and judge 
in the same proceeding. That mixed administrative duty explains 
the function of the Interstate Commerce Commission. 

Yes, sir; de minimis non curat lex fully describes the function of 
the Interstate Commerce Commission. Tne higher and more impor- 
tant work of judicial determination devolves upon the judicial power 
of the United States — the Federal courts. 

And yet at the present time an effort is being made to endow the 
Interstate Commerce Commission with the autocratic power of 
determining how the various railroads of the country shall conduct 
their business operations under diverse circumstances and conditions 
and of employing an army of inspectors to execute its autocratic 
decrees. This means the creation of a dispensing power of enormous 
magnitude contrary to the principles of commercial liberty which 
have escorted our civilization from the beginning. 

Besides the foregoing record of the successfm regulation of the 
railroads, there has been a constant and remarkable reduction in 
rates. This is shown for all the railroads of the United States as 
follows: 

Average receipts per ton per mile. 

Cents. Cents. 

1882 1.24 ; 1904 0.79 

1892 : 94 1905 78 

1902 76 I 1906 77 

1903 78 I 

From this data it is seen that the average charge for the year 1906 
was only 62 per cent of the average charge during the year 1882. 
There has been a constant fall in rates on the railroads of the United 
States during the last thirty years. This is not clearly shown in the 
foregoing data, for the reason that during the last six years th^ 
wages or labor and the prices of material used in the maintenance 
of railroads has constantly increased, while the charges for trans- 
portation services have been constantly reduced. 

Mr. Chairman, in my belief the most dangerous political heresy 
of the present day consists in the attempt to substitute autocratic 
administrative supervision and control of both corporate and indi- 
vidual property and uses of property through the exercise of a dis- 
pensing power for that judicial determination of the rights of prop- 
erty wnich has escorted our civilization for centuries. I observe 
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also an unmistakable tendency to establish bureaucratic methods 
of government in this land of liberty, and I see in this bill, which you 
have before you — Senate bill 6440— a most glaring attempt in that 
direction. Therefore, I earnestly hope that this committee will con- 
sign it to the sleep which knows no waking. 

THE RESULTS OF HOSTILE RAILROAD LEGISLATION. BOTH STATE AND 

NATIONAL. 

The inevitable results of hostile legislation, both State and National, 
upon the commercial, transportation, and financial interest of the 
Imited States began to be f eft during the last two months of the year 
1906 and during the months of January, February, and March, 1907, 
in the depreciated value of railroad securities. Such depreciation 
amounted to about $5,000,000,000, or more than the cost of the civil 
war. It became evident to thoughtful men that this enormous 
destruction of capital foreboded national financial disaster. The 
crash came in the month of October, 1907, at a time when, as was 
generally supposed, the coimtiy was at the summit of prosperity. 
The results of that crisis are still felt throughout the country in all 
its financial interests. 

About a month later the effects of the monetary crisis began to 
tell upon the commercial and industrial interests of the country. 
The decadence of the traffic-producing industries soon began to be 
felt by the railroads. The car shortage which had existed auring the 
preceding two or three years was suddenly changed to a car surplus- 
age. On December 24, roUowing the monetary crisis of October, 1907, 
there were, as officially reported, 209,310 idle freight cars on railroads 
of the United States. On April 1, 1908, there were, as oflScially 
reported by the American Railway Association, 375,777 idle freight 
cars in the United States, or 166,460 more idle freight cars than in 
the preceding December. Besides, as oflScially reported by the Gen- 
eral Managers' Association, 345,000 railroad employees nave been 
thrown out of employment on railroads of the United States, since 
the financial crisis of October, 1907, in consequence of the decrease 
of business. 

An effort has been made to ascertain the total number of laboring 
men in the country who have been thrown out of employment since 
the crisis of October, 1907. A representative of the laboring inter- 
est has stated that the total number as reported by *'our organizers 
and representatives'' is 3,160,000. This is now the subject of veri- 
fication, but the true number is undoubtedly very large. Mr. 
Martin, president of the Anti-Trust League, has computed that the 
number of unemployed now amounts to about 2,000,000. I have 
a. letter this morning from Mr. Samuel Gompers, president of the 
American Federation of Labor, in which he expresses the opinion 
that there are now about 2,000,000 wage earners in the coimtry 
imemployed. I think the true number is about 2,500,000. Sir, these 
are momentous facts. 

Senator Clarke. Do you mean two and a half miUion railroad 
men? 

Mr. NiMMO. No, sir. 

Senator Clarke. It includes men in all businesses? 
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Mr. NiMMO. Yes, sir. Mr. Gompers says that of wage-workers in 
the United States he estimates about 2,000,000 to be now out of 
employment. 

Reasonableness of charges and reasonableness of restraints of ya- 
rious sorts is an ancient judicial problem with which the Greeks and 
Romans struggled more than two thousand yesrs ago. In this emi- 
nently practical age, the reasonableness of prices and the reasonable- 
ness of charges for services rendered has become clearly determined 
by competitive conditions well known to every intelligent citizen, 
liie bare fact recorded by the Interstate Commerce Conmtiission that 
of three thousand million freight transactions in the entire country 
not a single case*of unreasonable or exorbitant rates per se has been 
proved in the courts has fully justified that Commission in declaring 
to the Senate Committee on Interstate and Foreign Commerce that 
exorbitant rates in this country is practically an obsolete question. 
This result has been attained, not in pursuance of any general statu- 
tory enactment or specific legal inhibition in restramt of excessive 
charges, but as the result of the competition of commercial forces. 
This fact is well known as a limitation upon freight charges to every 
practical traffic manager in the land. Competition has not only 
solved the problem of reasonableness of rates, but it has rendered 
quite uncertain the meaning of the term discrimination in rates. 
Recently California fruit and California wine has been delivered in 
Paris, a distance of over 5,000 miles, at a less freight charge than 
was imposed upon similar products from Spain and Portugal for a dis- 
tance of less than 300 miles. It would be quite absurd to commit to 
the Interstate Commerce the duty of passing upon results of discrim- 
ination like these which are now governed hy commercial and eco- 
nomic conditions induced by competition arising from the improved 
facilities for transportation afforded by railroads and steamer lines 
upon the ocean. 

College professors and other theorists and doctrinaires have wrestled 
with these problems of reasonableness of rates and discrimination in 
rates, but tney have only darkened counsel by words without knowl- 
edge. The busy people of this country know all about such matters 
in the actual struggles of life. They are subjects which the legis- 
lative and executive branches of our Government may well keep 
shy of and leave the real cases which arise in practice to be decided by 
the judiciary. 

The only cases of unreasonable rates which this country has been 
called upon to consider during the last twenty years, have been rates 
prescribed by State legislation or by State railroad commissioners, 
which were so unreasonably low as to be confiscatoir of railroad 
property interests. Recently the Supreme Court of the United States 
nas decided that the rates prescribed in two of the States were "con- 
fiscatory and therefore unconstitutional/' I believe, sir, that the 
people of the country are, firmly fixed in the faith that the decisions of 
the Federal courts are just and true, and that they import verity, 
sound reasoning, and justice. Of the three powers of tne National 
Government, tne legislative, the executive, and the judicial, no one 
more firmly holds the confidence and loyalty of the American people 
than the judiciary. 
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At this time, when hostile legislation has wrought such havoc with 
the commercial, industrial, and transportation interests of the country 
it is pleasant to record the fact that the Federal judiciary, especially 
charged with the sarced duty of protecting '^life, liberty, and prop- 
erty" of every citizen through '*due process of law," and 'Hhe equal 
protection of the laws" has been true to its constitutional function of 
caring impartially for the interests of both capital and labor and the 
maintenance of order and justice throughout all our vast country. 

The (juestion as to the extent to which, and the manner in which, the 
supervision and regulation of corporate property shall be subjected 
to administrative or to judicial control is as yet an unsolved probleml 
both as regards the exercise of State ana natioilal govemmenta, 
authority. It would be the height of folly to attempt to solve that 
problem on the eve of an excited national political campaign, for it 
mvolves not only controverted and difficult economic questions, but 
also difficult constitutional and legal Questions. Governor Fort, of 
New Jersey, in his recent inaugural address explained the difficulties 
which attend any attempt to frame any such statute. In this con- 
nection he said: 

' Corporations have come in our business world to remain for all time. Corporate 
methods are the most satisfactory for business purposes in many cases. Every busiiieaB 
or enterprise honestly incorporated should be protected, and the public made to feel 
confidence in its corporate organization. Capital invested in corporations must be as 
free from wrongful attack as that invested by individuals, and the State should do 
everything to foster and protect invested corporate capital and encourage the public 
in giving to it support ana confidence. 

Senator Clarke. Let me ask you a few questions, Mr. Nimmo* 
Whom do you represent on this occasion ? 

Mr. NiMMO. I nave for years been practicing as a statistician and 
economist. 

Senator Clarke. I understand that to be your general employ- 
ment, but for whom do you appear on this occasion, and at whose 
instance was your statement prepared ? 

Mr. NiMMO. At my own instance. 

Senator Clarke. You mean that you do not represent anybody 
but yourself? 

Mr. NiMMO. Nobody at all, sir. 

Senator Clarke. You have just come here as matter of public 
interest ? 

Mr. NiMMO. Yes, sir. 

Senator Clarke. You have no special interests and no clients? 

Mr. NiMMo. Oh, I have clients in my profession as statistician 
and economist. 

Senator Clarke. You are speaking for some combination of firms 
or corporations ? 

Mr. NiMMO. My practice is a general practice. I went into that 
after I retired from the Government service. 

Senator Clarke. Why did it occur to y6u to prepare this paper 
at this time — at whose instance was it done, and who paid for it? 

Mr. NiMMO. At my own instance. 

Senator Clarke. For the purpose of furthering the interests of 
what sort of corporations ? 

Mr. NiMMO. None in particular. My practice is very general. 
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Senator Clarke. Who is going to pay you for preparing that 
paper? 

Mr. NiMMO. Myself. 

Senator Clarke. And you want it understood that what you 
have said in that matter is disinterested information and opinion 
that you want to put the committee in possession of? 

Mr. NiMMO. Yes, sir. 

STATEMENT OE DANIEL DAVENPOBT, COUNSEL TOR THE AMERI- 
CAN ANTI-BOTCOTT ASSOCIATION. 

Mr. Davenport. Mr. Chairman and gentlemen of the committee, 
I appear here on behalf of the American Anti-Boycott Association 
for the purpose of objecting to any modifications in the Sherman anti- 
trust law, such as are proposed in the Hepburn bill or the Warner bill 
introduced here, and also in the bill introduced by Senator Foraker. 

In the first place, I will ask that without reading, since it is very 
short, there be incorporated in my remarks the ^xistin^ Sherman 
antitrust law, because it is to the existing provisions of uiat law as 
affected by these proposed bills that my remarks are pertinent. 

Senator Nelson. That will be done. 

The Sherman antitrust act is as follows: 

AN ACT To protect trade and commerce against unlawful restraints and monopolies. 

Be it enacted hy the Senate and House of Representatives of the United 
States of America in Congress assemlled, 

Sec. 1. Every contract, combination in the form of trust or other- 
wise, or conspiracy, in restraint of trade or commerce among the 
several States, or with foreign nations, is hereby declared to be ille- 
gal. Every person who shall make any such contract or engage in 
any such combination or conspiracy, shall be deemed guilty of a 
misdemeanor, and, on conviction thereof, shall be punished by fine 
not exceeding five thousand dollars, or by imprisonment not exceed- 
ing one year, or by both said punishments, m the discretion of the 
court. 

Sec. 2. Every person who shall monopolize, or attempt to monop- 
olize, or combine or conspire with any other person or persons, to 
monopolize any part of the trade or commerce among the several 
States, or with foreign nations, shall be deemed guilty of a misde- 
meanor, ^nd, on conviction thereof, shall be punished by fine not 
exceeding five thousand dollars, or by imprisonment not exceeding 
one year, or by both said punishments, in the discretion of the court. 

Sec. 3. Every contract, combination in form of trust or other- 
wise, or conspiracy, in restraint' of trade or commerce in any Terri- 
tory of the United States or of the District of Columbia, or in restraint 
of trade or commerce between any such Territory and another, or 
between any such Territory or Territories and any State or States 
or the District of Columbia, or with foreign nations, or between the 
District of Columbia and any State or States or foreign nations, is 
hereby declared illegal. Every person who shall mdje any such 
contract or engage in any such combination or conspiracy, shall be 
deemed guilty of a misdemeanor, and, on conviction thereof, shall be 
punished by fine not exceeding five thousand dollars, or by imprison- 
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ment not exceeding one year, or by both said punishments, in the 
discretion of the court. 

Sec. 4. The several circuit courts of the United States are hereby 
invested with jurisdiction to prevent and restrain violations of this 
actj and it shall be the duty of the several district attorneys of the 
United States, in their respective districts, iinder the direction of the 
Attorney-General, to institute proceedings in equity to prevent and 
restrain such violations. Such proceedings may be by way of petition 
setting forth the case and praying that sucn violation shall be enjoined 
or otherwise prohibited. When the parties complained of shall have 
been duly notified of such petition the court shall proceed, as soon as 
may be, to the hearing and determination of the case; and pending 
sucn petition and before final decree, the court may at any time make 
such temporary restraining order or prohibition as shall be deemed 
just in the pre mises. 

Sec. 5u Whenever it shall appear to the court before which any pro- 
ceeding under section four of tnis act may be pending, that the ends 
of justice require that other parties should "be brought before the court, 
the court may cause them to be summoned, whether they reside in the 
district in which the court is held or not; and subpoenas to that end 
may be served in any district by the marshal thereof. 

Sec. 6. Any property owned under any contract or by any com- 
bination, or pursuant to any conspiracy (and being the subject 
thereof) mentioned in section one of this act, and being in the course of 
transportation from one State to another, or to a foreign country, 
shall DC forfeited to the United States, and may be seized and con- 
demned by like proceedings as those provided by law for the forfeiture, 
seizure, and condemnation of property imported, into the United States 
contrary to law. 

Sec. 7. Any person who shall be injured in his business or property 
by any other person or corporation by reason of anything forbidden 
or declared to be unlawful by this act, may sue therefor in any circuit 
court of the United States in the district in which the defendant 
resides or is found, without respect to the amount in controversy and 
shall recover three fold the damages by him sustained, and the costs 
of suit, including a reasonable attorney s fee. 

Sec. 8. That the word '^person,'' or ^* persons,^' wherever used in 
this act shall be deemed to include corporations and associations exist- 
ing under or authorized by the laws of either the United States, the 
laws of any of the Territories, the laws of any State, or the laws of any 
foreign country. 

Approved, July 2, 1S90. 

Mr. Davenport: I call your attention to the pecuUar features of 
that law. It is a hijghly penal statute. Not only are the acts for- 
bidden by it made misdemeanors punishable by fine or imprisonment, 
or both, but also all trust-made goods in transit are forfeited and 
made subject to seizure. And the seventh section, one of the most 
valuable m the act, provides that the victim of one of these great 
combinations may get treble damages. All those features are penal. 

Now, I wish to direct the attention of the committee to the fact that 
either mode of amendment proposed in these bills would absolutely 
ruin the Sherman antitrust act as a piece of valid legislation. 
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There are many objections, special objections, to this Warner bill, 
which deserve attention, and if I had time I would direct attention to 
them. Of course, the fundamental thought, the central idea, in that 
proposition is the most profoundly immoral proposition ever sub- 
mitted to a legislative body. 

Senator Nelson. You mean in the Warner bill? 

Mr. Davenport. I mean in the Warner bill. The proposition, of 
course, is that the substantive provisions of the Sherman Act shall be^ 
maintained. The acts covered by it are still to be criminal. Also it8\ 
provisions so far as they relate to actions by private parties, at law \ 
or in equity, apart from those exceptions injected mto it for the 1 
purpose of ruining the act in that respect as a restraint upon abhor- 
rent combinations of employees — the substantive provisions of the 
Sherman law I say are to remain as at present. 

Therefore the party who, by the provisions of the Warner bill, seeks 
immunity from public prosecution or equitable action by the Gov- 
ernment when he produces his contract, should the proposed Warner 
bill become a law, will thereby furnish conclusive proof to make him 
Uable in actions at law for damages under the seventh section at the 
hands of an^ parties injured and also to actions in equity by any 

Erivate parties to restram the carrying out of the contract. Besides, 
e may oy his disclosures expose himself to prosecution in the State 
courts unner State antitrust acts. 

But passing that, I say the central thought in this bill is profoundly 
immoral. That men should be induced by the Government to com- 
mit future crimes and do unlawful acts under the promise of immu- 
nity from prosecution, if they will do certain other things which they 
have the right to abstain from doing, is corrupt and corrupting to the 
last degree. I do not set up as much of a moralist myself, but on 
general principles I think that such a programme is oflFensive to the 
moral sense of everyone, and that is certainly the central thought 
and scheme of this bill. 

Now, there are, as I think, six ways by which you could destroy 
the Sherman Act. One would be by its repeal; the second would be 
by inserting in the various sections of the act, in the maimer some- 
times proposed, the word "unreasonable" before the words ''restraint 
of trade,'' so that it would read ''every contract, combination in 
form of trust or otherwise or conspiracv in unreasonable restraint of 
trade or commerce in any Territory or the United States or of the 
District of Columbia, or in unreasonable restraint of trade or com- 
merce between any such Territory and another, or between any such 
Territory or Territories and any State or States, or the District of 
Columbia, or with foreign nations, or between the District of Colum- 
bia and any State or States or foreign nations, is hereby declared 
illegal and criminal.'' The same effect would be produced by enact- 
ing Senator Foraker's bill, which provides that m all actions here- 
after the Sherman Act shall be construed as forbidding only those 
things done in unreasonable restraint of trade. Another means 
would be to adopt the provisions of the proposed Warner bill. Another 
means would be, of course, to make the law operate on things that 
are outside the scope of Congress, and make it apply to intrastate 
commerce as well as to interstate commerce. That would destroy it. 
Another means would be to specifically exempt certain combinations 
or associations arbitrarily from the bill, witnout any distinction in 
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reason; for, I take it, the time will not be long coming, if it is not 
already close at hand, when the Supreme Court will hold that under 
the fifth amendment to the Constitution there is the same limitatioti 
on Congressional action prohibiting arbitrary classification of per- 
sons as subjects of legislation as there is in the fourteenth amendment 
against similar State action. 

But the point to which I now wish to particularly direct your atten- 
tion is: What would be the effect of writing into the Sherman Act the 
word '^ unreasonable,'' so that it would read " in unreasonable restraint 
of trade,'' or, if you compel the courts to adopt the construction 
which would make the act forbid only such contracts, etc., as are in 
imreasonable restraint of trade. 

I most respectfully suggest that to do that would necessarily, by- 
operation of the ordmary rules of construction, applied to such mat- 
ters by courts, destroy all the criminal and all the penal provisions of 
that law, certainly and absolutely; and upon that point I desire to 
direct the attention of the committee to a few cases. 

Not to insert in the law anything that will define what is meant by 
"unreasonable" — if there is to be no standard inserted in the law by 
which what is "unreasonable" can be determined, and if it is to be so 
left that the crime consists in doin^ a thin^ that shall be in imreason- 
able restraint of trade, that would leave tne matter in such a vague 
and imcertain shape that no court in Christendom would or could 
ever convict a man for any violation of that, or forfeit his goods or 
subject him to treble damages thereimder. ^ 

^nator Nelson. It womd leave the court or jury, as the case 
might be in any special instance, to determine what was reasonable 
or imreasonable. * 

Mr. Davenport. It would. In order to have a vaUd law, which is 
only " a rule of action prescribed bv the supreme power of the State, 
commanding what is right and prohibiting what is wrong," there has 
to be something in it wnich will enable the party who is to obejr it to 
ascertain from it what he is commanded to do and what he is forbidden 
to do. And any attempt on the part of Congress to enact a criminal 
or penal law, such as the Sherman antitrust act, to be operative 
witnout putting in a standard of reasonableness, would be void, not 
only on general principles of statute making, but because it would con- 
flict with the Constitution of the United States, which requires that no 
person shall be deprived of life, liberty, or property without due 
process of law — "due process of law" being equivalent to the words 
^'law of the land," which requires a preliminary rule by which the 
party can proceed. 

I wish briefly to direct the attention of the committee to some cases 
that will throw a flood of light on the subject and will, I think, con- 
clusively settle the matter. 

Senator Nelson. Give the title. 

Mr. Davenport. The case of Cook against State in the Twenty-sixth 
Indiana Appellate Court Reports, page 278. That was a case where the 
law forbade any person to haul over any turnpikes or gravel roads at 
any time when the same are thawing tnrough or are by reason of ^wet 
weather in condition to be cut up and injured by heavy hauhng a 
load on a narrow-tired wagon of more than 2,000 pounds or on a 
broad-tired wagon of more than 2,500 pounds, and for an infraction of 
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the law there was a prescribed penalty. The party was indicted for 
the offense covered by that law. In tnat case ttie court said (p. 282) : 

"There must be some certain standard by which to determine 
whether an act is a crime or not^ otherwise cases in all respects similar, 
tried before different juries might rightfully be decided differently, 
and a person might properly be convicted in one counter for hauling 
over a turnpike in that county, and acquitted in an adjoining county 
of a charge of hauling the same load on the same wagon over a turnpike 
in like condition in the latter counter, because of the difference of 
conclusions of different judges and juries based upon their individual 
views of what should be the standard of comparison of tires, derived 
from their varying experiences or the opinions of witnesses as to what 
difference of width of tires would constitute one wagon a narrow-tired 
wagon and another a broad-tired wagon. 

^"if it should be said that the question as to what is a narrow-tired 
wagon is one which may be determined in a particular case by the 
jury trying it, under proper instructions from the court, can we hold 
that the court in its instructions could lay down any principle or rule 
which would obtain in all such cases tmoughout the State? If so, 
can this court indicate what should be the scope or tenor of such 
instructions? The phrases 'narrow-tired wagon' and 'broad-tired 
wagon' are not technical phrases having a pecuhar and appropriate 
meaning in law, and they are to be taken in their plain or ordinary and 
usual sense. Thus taken a narrow-tired wagon means a wagon having 
wheels with tires which are narrow, while a broad-tired wagon rneans 
a wagon having wheels with broad tires. If tires of particular widths 
be compared, it is easy to say which is comparatively narrow and 
which is comparatively broad, but without any prescribed standard 
it is impossible to say as a matter of law that a tire 2 inches wide is 
certainly either a narrow tire or a broad tire. 

"Looking at the contents of the afl&davit and at the language of the 
statute under which it purports to proceed, we are unable to say that 
the facts stated in the affidavit certainly constitute a criminal onense. 

"The meanings of the separate words in the phrases 'narrow- 
tired wagon ' and ' broad-tired wagon ' are plain, but the words ' nar- 
row' and 'broad' describe not certain, but uncertain comparative 
widths, and no standard of comparison being provided by the law 
they render the phrases in which they occur uncertain and mdefinite. 
A particular tire may be broad or narrow, according to the width of 
another tire or of other tires of different widths with which, for the 
occasion, it is being compared." 

In the State of Arkansas there is a case reported in 45 Arkansas, 
Ex parte Jackson, where a man was indicted under a statute for- 
bidaing "offenses against good morals," in that he had abandoned 
his wife and children under outrageous circumstances. The court 
held that statute a nullity because of its indefiniteness. 

In the case of Czarra against Board of Medical Supervisors, 25 
Appeal Cases, District of Columbia, pages 450 and 451, the opinion 
or the court, as illustrating the general proposition, will be found 
illuminating. The court says: 

*'In jJl criminal prosecutions the right of the accused to be informed 
of the nature and cause of the accusation against him is preserved by 
the sixth amendment. In order that he may be so informed by the 
indictment or information presented against him, the first and funda- 



SHERMAN ANTITBUST lAW. 

mental requisite is that the crime or offense with which he stands 
charged shall be defined with reasonable precision. He must be 
informed by the law, as well as by the complaint, what acts or con- 
ducts are prohibited and made punishable. In the, exercise of its 
power to regulate the conduct of the citizen within the constitutional 
limitations and to declare what shall constitute a crime or punishable 
offense, the legislature must inform him with reasonable precision 
what acts are intended to be prohibited. ^ Every man should be able 
to know with certainty when he is committing a crime.' (U. S. v. 
Reese 92 U. S., 214, 220; 23 L. ed., 563, 565.) This obvious duty 
must DC performed by the legislature itself and can not be delegated 
to the judiciary. It may doubtless be accomplished by the use of 
words or terms of settled meaning or which mdicate offenses well 
known to and defined by the common law. Reasonable certainty, in 
view of the conditions, is all that is required, and liberal effect is 
always to be given to the legislative intent when possible. But when 
the legislature declares an offense in words of no determinate signifi- 
cation or its language is so general and indefinite as that it may em- 
brace within its comprehension not only acts commonly recognized 
as reprehensible, but others also which it is unreasonable to presume 
were mtended to be made criminal, the courts, possessing no arbitrary 
discretion to discriminate between those which were and those which 
were not intended to be made unlawful, can do nothing else than 
declare the statute void for its uncertainty. (United States v. Reese, 
92 U. S., 214, 221 ; 23 L. ed., 563, 566.) As was said in that case, 4t 
would certainly be dangerous if the legislature could set a net large 
enough to catch all possible offenders and leave it to the courts to step 
inside and say who could be rightfully detained and who should be 
set at large. This would, to some extent, substitute the judicial for 
the legislative department of the Government.''' 

The court then cites a number of cases in which that general prin- 
ciple was applied. 

I wish to give the committee citations of a few cases which are, in 
my judgment, conclusive on this proposition. 

The first case to which I invite your attention is that of the Chicago 
and Northwestern Railway Company against Dey et al., railway com- 
missioners! • 

Senator Nelson. In what volume? 

Mr. Davenport. In 35 Federal Reporter. I quote from Justice 
Brewer's opinion, commencing at the Dottom of page 875 and con- 
tinuing to the middle of page 876. The statute there forbade a 
railroad from charging an unreasonable rate. Mr. Justice Brewer 
said: 

" The next proposition of complainant is that the law is a penal 
one; that it imposes enormous penalties without clearly defining the 
offenses. It wiU be observed that section 2 requires that all charges 
shall be reasonable and just. Section 23 provides that if any railroad 
company shall charge more than a fair and reasonable rate of toll, 
or make any unjust charge prohibited in section 2, it shall be deemed 
guilty of extortion and, by section 26, be subject to criminal prose- 
cution, with a large penalty. Now, the contention of complainant 
is that the substance of these provisions is that if a railroad company 
charges an imreasonable rate it shall be deemed a criminal and pun- 
ished by fine, and that such a statute is top indefinite and uncertain, 
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no man being able to tell in advance what in fact is or what any 
jury will find to be a reasonable charge. If this were the construc- 
tion to be placed upon this act as a whole it would certainly be obnox- 
ious to complainant's criticism, for no penal law can be sustained un- 
less its mandates are so clearly expressed that any ordinary person 
can determine in advance what he may and what he may not do under 
it. In Dwarris on Statutes, 652, it is laid down 'that it is impossible 
to dissent from the doctrine of Lord Coke that acts of Parliament 
ought to be plainly and clearly, and not cunningly and darkly, 

fenned, especially in legal matters. ' See also United States v. Sharp, 
et. C. C, 122; The Enterprise, 1 Paine, 34; Bish. St. Cr., section 
41; Lieb. Herm., 156. In this the author quotes the law of the 
Chinese penal code, which reads as follows: 

"'Whoever is guilty of improper conduct, and of .such as is con- 
trary to the spirit of the laws, though not a breach of any specific 
part of it, shall be punished at least 40 blows," and when the impro- 
priety is of a serious nature, with 80 blows. ^ 

"There is very little difference between such a statute and one 
which would make it a criminal offense to charge more than a rea- 
sonable rate. See another illustration in Ex parte Jackson (45 Ark., 
158). On the other hand, it is contended by defendants that the 
law, taken as a whole, makes the Commissioners^ schedule the test, 
and that the State is estopped to say that any charge equal to or 
less than that prescribed in the schedule was unreasonable. 

That, in other words, there was a standard in the law to determine 
that matter. 

Now, that question came up again before Justice Brewer in the 
case of Tozer v. United States under our interstate-commerce act. 

Senator Dillingham. Where is that case reported? 

Mr. Davenport. In 52 Federal Reporter, commencing at page 917. 
Tozer was indicted for violation of tne interstate-commerce act pro- 
hibiting undue preferences. The matter had been through several 
courts, and one point and another had been raised against the indict- 
ment, and it finally came to trial, and there was a judgment of con- 
viction, and error was brought. It was in the circuit court for the 
eastern district of Missouri, before Circuit Judge Caldwell as judge 
and Mr. Justice Brewer as circuit justice. In that case Mr. Justice 
Brewer (p. 919) says: 

*'But in order to constitute a crime the act must be one which the 
party is able to know in advance whether it is criminal or not. The 
crimmality of an act can not depend upon whether a jury may think 
it reasonable or unreasonable. There must be some definiteness and 
certainty. In the case of Railway Company v, Dej (35 Fed. Rep., 
866, 876) I had occasion to discuss this matter, and 1 quote therefrom 
as follows." 

Then Mr. Justice Brewer quotes the matter which I have already 
quoted. He therefore held the act invalid in that respect on account 
of its indefiniteness. 

In the case of the Louisville and Nashville Railroad Company v. 
Commonwealth (99 Ky., 132) there was under consideration a Ken- 
tucky statute which provides that *'If any railroad corporation shall 
charge, collect, or receive more than a just and reasonable rate of toll 
or compensation for the transportation of passengers or freight in 

40139 
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this State, or the use of any raikoad car upon its tracks, or upon any 
track it has control of or nas the right to use in this State, it shall 
be guilty of extortion.^' 

Tne party was indicted. The matter came before the supreme 
court of Kentucky. Now, this is a very important case because 
this same principle has been incorporated in the decisions of the 
Supreme Court of the United States. 

Senator Nelson. You are speaking of the court of appeals of 
Kentucky, are you not? ^ ^ ^^ 

Mr. Davenport. Yes; the court of appeals of Kentucky. After 
explaining the statute in that case the court said: 

^'That the corporation has fixed a rate which it considers will bring 
it only a fair return for its investment does not alter the nature of the 
act. Under tliis statute it is still a crime, though it can not be known 
to be such until after an investigation by a jury, and then only in that 
particular case, as another jury may take a different view, and, hold- 
ing the rate reasonable, find the same act not to constitute an offense. 
Tbibte is no standard whatever fixed by the statute or attempted to be 
fixed, by which the carrier may regulate his conduct; ana it seems 
clear to us to be utterly repugnant to our system of laws to punish a 
person for an act, the criminafity of which depends, not on any stand- 
ard erected by the law which may be known in advance, but on one 
erected by a jury. And especially so as that standard must be as vari- 
able and uncertain as the views of different juries may suggest, and as 
to which nothing can be known until after the commission of the 
crime. 

''If the infliction of the penalties prescribed by this statute would 
not be the taking of property without due process of law and in viola- 
tion of both State and Federal constitutions, we are not able to com- 
prehend the force of our organic laws. 

''In Louisville and* Nashville Railroad Company v. Raihroad Com- 
mission of Tennessee (16 An. and Eng. R. K. cases, 15), a statute 
very similar to the one under consideration was thus disposed of by 
the learned judge (Baxter): 'Penalties can not be thus inflicted at 
the discretion of a jury. Before the property of a citizen, natural or 
corporate, can be thus confiscated, the crime for which the penalty is 
inflicted must be defined by the lawmaking power. The legislature 
can not delegate this power to a jury. If it can declare it a criminal 
act for a rauroad corporation to take more than a "fair and just 
return'' on its investments, it must, in order to the validity of the law, 
define, with reasonable certainty, what would constitute such "fair 
and just return." ' The act under review does not do this, but leaves 
it to the jury to supply the omission. No railroad company can pos- 
sibly anticipate what view a jury may take of the matter, and hence 
can not know in advance of a verdict whether its charges are lawful or 
unlawful. One jury may convict for a charge made on a basis of 4 
per cent, while another might acquit an accused who had demanded 
and received at the rate of 6 per cent, rendering the statute, in its 
practical working, as unequal and unjust in its operation as it is indefi- 
nite in its terms." 

So much for the quotation from Judge Baxter. 
Then the decision continues: 

*'The Supreme Court of the United States in Railroad Commission 
cases (116 U. S., 336) refers to this Tennessee case and substantiaUy 
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approves it by distinguishing the case then before the court from 
tne Tennessee case.'' 

As I wiU 3how you, this very matter has come before the United 
States Supreme Court since. 

This Kentucky decision continues (Kentucky Reports, vol. 99, 
p. 138, Louisville and Nashville Railroad Company v. Commonwealth): 

'*This case is also used to support the text in 8 American and 
English Encyclopedia of L. P., 935, where it said: 'Although a stat- 
ute has been held to be unconstitutional which left it to the jury to 
determine whether or not a charge was excessive and unreasonable, 
in order to ascertain whether a penalty is recoverable, yet where 
the action is merely for recovery of the illegal excess over reasonable 
rates this is a question which is a proper one for a jury.' " 

The court, then proceeds: 

*'Mr. Justice Brewer in the case of Chicago, etc., Railroad Com- 
pany V. Dey (35 Fed. Rep., 866) had under consideration the pro- 
visions of a statute similar to the one we have before us, and while 
the statute was upheld it was only because there was a schedule 
of rates provided in the act which rendered the test of reasonableness 
definite and certain. The learned judge then said : 

" 'Now, the contention of complainant is that the substance of these 
provisions is that if a railroad company charges an unreasonable rate 
it shall be deemed a criminal and punished by fine, and that such a 
statute is too indefinite and uncertain, no man being able to tell in 
advance what in fact is or what any jury will find to be a reason- 
able charge. If this were the construction to be placed upon this 
act as a wiole it would certainly be obnoxious to complainant's criti- 
cism, for no penal law can be sustained unless its mandates are so 
clearly expressed that any ordinary person can determine in advance . 
what he may and what he may not do under it.' 

^*In D warns on Statutes (652) it is laid down ^that it is impossible 
to dissent from the doctrine of Ijord Coke that acts of Parliament 
ought to be plainly and clearly and not cunningly and darkly penned, 
^ecially in legal matters.' (See also U. S. v. Sharp, Pet. C. C, 122; 
The Enterprise, 1 Paine, 34; Bish. St. Cr., sec. 41, Lieb. Herm., 156.) 

*^And the learned judge concludes that there is very Uttle differ- 
ence between a provision of the Chinese penal code which prescribed 
a penalty against anyone who should be guilty of improper conduct' 
and a statute which makes it a * criminal offense to charge more than 
a reasonable rate.' 

'The same learned judge, discussing the kindred subject of unrea- 
sonable differences in rates in Tozer v. United States (52 Fed Rep., 
917), said: *But in order to constitute a crime the act must be one 
which the party is able to know in advance whether it is criminal 
or not. The criminality of an act can not depend upon whether a 
juij may think it reasonable or unreasonable. There must be some 
definiteiiess and certainty.' 

''When we look to the other side of the question we find the con- 
tention of the State supported by neither reason nor authority. No 
case can be found, we beUeve, where such indefinite legislation has 
been upheld by any court where a crime is sought to be imputed to 
the accused. Manifestly, in actions by shippers against carriers for 
recovering back the excess of charges over reasonable rates, the rule 
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is quite different. In such actions the statute may be invoked as 
merely declaratory of the common law, and the question of reason- 
able rates is one to be heard by the court or jury. It is in fact a 
question of contract. Common carriers are 'bound to carry when 
called upon for that purpose, and charge only a reasonable cona- 
pensation for the carnage. These are incidents of the occupation 
m which they are authorized to engage.' (94 U. S., 180.) 

**If this charge is more than is reasonable, there is a violation of 
the contract, and the suit of the person aggrieved is because of such 
violation. 

''In some States the shipper is entitled to recover double or triple 
the amount of the excess, but this does not change the nature of the 
action. 

"The nearest approach to an authority for the State's contention is 
a case in which the shipper sued the carrier, and is reported in Kail- 
road V. Jones (149 111., 361). There the first section or the act under 
consideration, of which our statute is a substantial copy, was attacked 
for want of certainty in defining the act of extortion, the contention 
being that the determination of what is a f^^ir and reasonable rate 
must depend upon the variety of considerations such, for instance, as 
the character of the freight, the necessity of dispatch, the cost of clean- 
ing and unloading cars, the risk of liability as affected by the value of 
the articles carried, the volume of business, the amount of car room 
required, the difficulty of the service, the special attention demanded/' 
etc. 

The court said: "That the difficulties which stand in the way of 
determining what are reasonable rates also stand in the way of em- 
bodying in a legal enactment such an exact definition as is insisted 
upon. * * * The first section of the statute is merely declaratory 
Of a well-known principle of the common law. At common law the 
common carrier was obliged to receive and carry all goods offered 
for transportation upon receiving a reasonable hire (Messenger 
V. Penn. K. R. Co., 31 N. J. L., 407), and the court was to judge of the 
reasonableness of the freight charges. * * * Undoubtedly the 
legislature has the power to declare what is a reasonable compensa- 
tion, or to fix the reasonable maximum rates of charges (Dow v, 
Bridleman, 125 U. S., 680); but in the absence of statutory regula- 
tion upon the subject, the court must decide what is reasonable." 

Now, this matter came before the Supreme Court of the United 
States at a later date in a case reported in 183 United States (McChord 
against the Louisville and NashviUe Railroad Company). The case 
commences on page 483. It seems that when the court of appeals 
of Kentucky held the law of Kentucky invalid so far as it related to 
this question, the legislature changed the law — put into the law a 
mode of ascertaining the facts, in other words, a standard; and the 
Supreme Court of the United States, Mr. Chief Justice Fuller giving 
the opinion, which commences at page 494 of volume 183, gives at 
page 498 a quotation from the case to which I have referred. 

"In Louisville and Nashville Railroad Company v. Commonwealth 
(99 Ky., 132) this section was considered. The court held that the 
section could not be enforced for want of certainty, and said: 

'"That this statute leaves uncertain what shall be deemed a ^' just 
and reasonable rate of toll or compensation/' can not be denied, and 
that different juries might reach different conclusions, on the same 
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testimony, as to whether or not an offense has been committed, must 
also be conceded. 

'' 'The criminality of the carrier's act therefore depends on the jury's 
view of the reasonableness of the rate changed; and this latter 
depends on many uncertain and complicated elements. 

"'That the corporation has fixed a rate which it considers will 
bring it only a fair return for its investment does not alter the nature 
of the act. Under this statute it is still a crime, though it can not 
be known to be such until after an investigation by a jury, and then 
only in that particular case, as another jury may take a different 
view and, holding the rate reasonable, find the same act not to con- 
stitute an offense. There is no standard whatever fixed by the stat- 
ute, or attempted to be fixed, by which the carrier may regulate its 
conduct; and it seems clear to us to be utterly repugnant to our sys- 
tem of laws to punish a person for an act tne criminality of which 
depends not on any standard erected by the law, which may be known 
in advance, but on one erected by a jury. And especially so, as that 
standard must be as variable and uncertain as the views of different 
juries may suggest and as to which nothing can be known until after 
the commission of the crime.' The court referred to and quoted from 
Chicago, Burlington, etc.. Railroad v. Jones (149 111., 361) and Chi- 
cago, etc.. Railroad v. The People (77 111., 443), in which it was held 
under a similar statute that the want of certainty hi lack of reference 
to a standard under its first section was obviated by its eighth sec- 
tion, providing for the making by the railroad and warehouse com- 
missioners of schedules of reasonable and maximum rates, which, 
being done, the supreme court of Illinois said : 'There will be a stand- 
ard of what is fair and reasonable, and the statute can be conformed 
to and obeyed.' 

"Such being the state of the law, the act of March 10, 1900, was 



"The mischief to be cured in respect of extortion as defined by sec- 
tion 816 was the want of certainty, and the remedy provided was the 
fixing of the rates by the railroad commission.'* 

Of course, Senators are entirely farmliar with the fact that in the 
Elkins law, I think, it was proposed that the rates fixed and published 
by the railroads shall be the lawful rates. 

Senator Nelson. The standard? 

Mr. Davenport. Yes. Now, so much for those cases. 

I think, Mr. Chairman^ that any person who carefully and thought- 
fully reviews the authorities on this subject would come to the con- 
clusion that to insert the word '* unreasonable" before the words 
^'restraint of trade" in the act, as has been suggested so many times 
by those who have felt that the law is unjust in its operation, or to do 
the other remarkable thing that is proposed in thds Warner bill, to 
erant absolute immunity to all the existing combinations, as in the 
fourth section of this Warner bill, unless they are in unreasonable 
restraint of trade, and to ^ant exemption for everything they may- 
do in the future, and to limit the right to proceed against them to one 
year after the passage of the Warner bill, and to attempt to classify 
acts into those whiwi are in ^'reasonable" and those which are in 
''unreasonable" restraint of trade, as might be decided by the Com- 
missioner of Corporations, would import, under the decisions of the 
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courts, provisions into the statute which would make it absolutely 
impossible of enforcement, either as a criminal statute or as a penal 
statute, forfeiting the trust-made goods in transit or providing the 
treble-damage feature. 

I now wi^ to say a few words, if I have time, about some other 
aspects of the matter- It may be suggested by some: "Are not those 
thmgs defined at common law? When you use that term * unreason- 
able* are you not importing into the statute something which has a 
definite meaning at common law and as it is customary for courts, 
when a statute is drawn, .to resort to the common law for the inter- 
pretation of the phrase?" — that there would be something in the 
common law whicn would afford the test. 

Well, now, if that were true in the first place, if it is intended to 
legaUze all those things which were intended by the common law and 
to forbid onlv those thiogs which were forbidden by the common law, 
where would, that leave our friends, the railroad companies, who, 
under this law, it is said, hope to get immunity when making reason- 
able traffic arrangements — that is to say, agreeing to maintain rea- 
sonable rates. 

Senator Nelson. Pooling rates ? 

Mr. Davenport. Well, I understand that in one of the many modi- 
fications of this proposed bill the proponents of the provision abandon 
that part of it which would permit pooling arrangements and limit 
it to traffic arrangements ana agreements to make reasonable rates, 
such as was sougnt to be done in the Trans-Missouri case and the 
Joint Traffic Association case. 

If you will remember, in those cases it was expressly stipulated that 
the rates to be maintained were to be only reasonable rates, and that 
it was to help along and carry out the Sherman antitrust act. 

Now, as it Ues in my mind, considering this matter, any act drawn 
in this way, as it is proposed by the Foraker bill or the Warner biU, 
would not accompUsh that purpose at all, because if there is anythmg 
settled at common law it is that all agreements between pubhc-utility 
corporations not to compete and to maintain prices are, per se, unlaw- 
ful and void. 

On that subject I might perhaps call your attention to what Mr. 
Justice Peckham says in the case of United States against The Trans- 
Missouri Traffic Association in 166 United States, and leave it at that, 
the point being that if the purpose is to enable these associations to 
be formed — traffic associations of railroads — they would have to use 
some quite other term than that of ^^unreasonable" in order to get 
immunity. 

I cite from page 332 of 166 United States, the case of The United 
States V. Freignt Association.JIThe opinion of the court states: 

*'It must also be remembered that railways are pubhc corporations 
organized for public purposes, granted valuable franchises and privi- 
leges, among which the right to take the private propertv of the citi- 
zen in invitum is not the least, Cherokee Nation v. Southern Kansas 
Railway Company (135 U. S., 641, 657); that many of them are the 
donees of large tracts of pubUc land and of gifts of money by municipal 
corporations, and that they all primarily owe duties to the pubhc 
of a higher nature even than that of earning large dividends for their 
shareholders. The business which the railroads do is of a public 
nature, closely affecting almost all classes in the community — the 
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farmer, the artisan, the manufacturer, and the trader. It is of such 
a public nature that it may well be doubted, to say the least, whether 
Miy contract which imposes any restraint upon its" business would not 
be prejudicial to the pubUc interest. 

''We recognize the argument upon the part of the defendants that 
restraint upon the business of railroads will not be prejudicial to the 
public iQterest so long as such restraint provides for reasonable rates 
tor transportation and prevents the deadly competition so liable to 
result in the ruin of the roads and to thereby impair their usefulness 
to the pubhc, and in that way to prejudice the public interest. But 
it must be remembered that these results are by no means admitted 
with unanimity; on the contrary they are earnestly and warmly 
denied on the part of the pubUc and by those who assume to defend 
its interests both in and out of Congress. Competition, they urge, is a 
necessity for the purpose of securing in the end just and proper rates. 

''It was said in Gibbs v. Baltimore Gas Company (130 U. S., 396, 
p. 408), by Mr. Chief Justice Fuller, as follows: 'The supplying of 
illuminating gas is a business of a public nature to meet a public 
necessity. It is not a business Uke that of an ordinarj'^ corporation 
engaged in the manufacture of articles that mav be furnished by indi- 
vidual effort.^ '' 

Then the court cites a number of cases supporting its contention, 
and proceeds : 

"Hence, while it is justly urged that those rules which say that a 
given contract is against public policy, should not be arbitrarily 
extended so as to interfere with the freedom of contract (Printing, etc., 
Registering Company v. Sampson L. R , 19 Eq,, 462), yet in the 
instance of business of such a character that it presumably can not 
be restrained to any extent whatever without prejudice to the public 
interest, courts decline to enforce or sustain contracts imposing such 
restraint, however partial, because in contravention of public policy. 
This subject is much considered and the authorities citea in' — a num- 
ber of cases cited by the court.'' 

Such examination as I have been able to make of this matter 
leads me to the conclusion that at common law all agreements 
between public-utility corporations to maintain prices and not com- 
pete with one another are per se against public policy and void. 
So that if the gentlemen who hope to get relief from the conditions 
in which they find themselves — ^if they are not seeking to do it by 
absolutely ruming the statute, by destroying it, on account of insert- 
ing that uncertain feature in it — ^if they really desire to propose to 
the American Congress some measure which will grant them relief 
from a condition in which they say they are placed, to their injury, 
and that of the public, they will have to do it by using some other 
word than the word '* unreasonable;'' because the word "unreason- 
able" as applied to matters in restraint of trade at common law had 
no reference whatever to the matters and things which are attempted 
to be forbidden by the Sherman antitrust act. 

Senator Nelson. Will you allow me to internipt you? 

Mr. Davenport. Certainly. 

Senator Nelson. My recollection of the common-law cases bearing 
on that point is that they were generally such cases as this, for 
instance, where a man was in business and sold out and agreed not 
to engage in business at that place or anywhere. 
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Mr. Davenport. That is it. 

Senator Nelson. And they were cases where they passed upon 
the question whether it was an unreasonable restraint ox trade for a 
man to agree to refrain from trade, and they held that if it related to 
a Umited territory it might not be obnoxious, but in general it was 
obnoxious. 

Mr. Davenport. That is it exactlv. 

Senator Nelson. That is my recollection of it. 

Mr. Davenport. I have studied this Question a good deal, and I 
find that the term '' unreasonable" as applied to contracts in restraint 
of trade were precisely those you have described and none other, 
which is where a man contracts himself out of business; and in the 
case of Nordenf elt against the Maxim-Nordenf elt Guns and Ammuni*- 
tion Company, to be found in the appeal cases of 1894, cited by Mr. 
Justice White in his dissenting opimon in the Trans-Missouri Associa- 
tion case (it was a case decided in the House of Lords in England), 
it was held in that particular case^ in view of the changed rdations 
of society and the nature of the business which the party had sold out, 
a contract not to engage in that business at any place or at any time 
was reasonable for the very reasons which had been adduced long 
years before, where a shoemaker in the same town might agree not 
to engage in business where he had sold out, but that he could not 
agree not to engage in the business in an adjoining town. In other 
words, the conditions had changed, so that the same reason that 
made the one valid years ago made the other valid now. 

But it is true, Mr. Chairman, that when you search up and down 
the books to find what is meant ^by contracts in ''unreasonable" 
restraint of trade, at common law, in order to see what common-law 
idea the word would import into the statute, if any^ you will find such 
cases only among the class mentioned by the chairman. Now, it is 
precisely that class of cases of reasonable restraints of trade which 
the Supreme Court of the United States has already said are not 
f orbidd!en by the Sherman antitrust act. 

There is perhaps more misapprehension existing to-day in the 
minds of people as to precisely wnat the Supreme Court of the United 
States has decided in regard to this matter than exists as to any other 
pubUc question. Some people think that the Supreme Court has 
already decided that every contract that operates in restraint of 
trade is unlawful and prohibited bv the Sherman antitrust act, 
though that restraint may be something that is incidental. What 
the Supreme Court has held is that in order to be bad it must be the 
dominant purpose of the contract to control trade; and that dominant 
purpose, it it is to keep up prices or not to compete by parceling out 
the country, makes it bad. 

I wish to call the attention of the committee to the case of the 
Cincinnati Packet Company against Bay in the 200 United States 
That was a case where a person engaged in interstate commerce as it 
was assumed by the court, sold out his business and agreed not to 
reengage in it, and the contention was that that arrangement was 
prombited by the Sherman antitrust act. That was apparently a 
case, you see, that is precisely such as at common law had been per- 
mitted. Mr. Justice White, in his dissenting opinion, dwelt on and 
harped on and put the whole force of his dissent on that class of 
cases, and attempted to step from that to other kinds of combinations 
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which were not peimitted at common law, such as agreements be- 
tween railroad companies not to compete. 
Now the court said that — 

*'It might be enough, perhaps, to answer the whole contention that 
it does not appear on the record that the contract jiecessarily con- 
templated commerce between the States. It woxild be an extrava- 
gant consequence to draw from Hanley against Kansas City Southern 
Railway (187 U. S,, 617)^ a case of a State attempting to fix rates 
over a railroad route passmg outside its Umits. that the contract was 
within the Sherman Act because the boats referred to might sail soil 
belonging to Kentucky in passing between two Ohio points. It niay 
be noticed, further, that Ohio equally has jurisdiction on the river. 
(Wedding v. Meyler, 192 U. S., 573.) A contract is not to be assumed 
to contemplate imlawful results imless a fair construction requires it 
upon the established facts. Technically, perhaps there might be 
some trouble in saying that the supreme court of Ohio did not decide 
the case on the groimd that the illegality was not made out as matter 
of fact. 

^'But we do not like to put our decision upon technical reasoning 
where there is at least a fair surmise that such reasoning does not 
meet the realities of the case. We will suppose, then, that the con- 
tract does not leave commerce amonff the States imtouched. But 
even on this supposition it is manifest tnat interference with such com- 
merce is insignincant and incidental and not the dominant purpose 
of the contract, if it actuaUy was thought of at aU.'^ 

Then, having construed the covenant, the court proceeds (p. 185) 
to say: 

"This bein^ our view of the covenant in question, whatever differ- 
ences of opimon there may have been with regard to the scope of the 
act of July 2, 1890, there has been no intimation from anyone, we 
believe, that such a contract, made as part of the sale of a business 
and not as a device to control commerce, would fall within the act. 
On the contrarv, it has been suggested repeatedly that such a con- 
tract is not witnin the letter or spurit of the statute." 

The court then cites the majority opinion in the Trans-Missouri 
case (166 U, S., 290, 329) and the United States v. Joint Traffic Asso- 
ciation (171 U. S., 505), and adds: 

"And it was so decided in the case of a patent. (Bement v. 
National Harrow Company, 186 U. S., 70.)" 

Senator Nelson. That is precisely holding that a contract such as 
they held valid at common law they held good under the Sherman 
Act? 

Mr. Davenport. That is precisely it. 

Now, this is all moonshine that is cast over this whole subject. 
People who are really doing the things which are forbidden by it talk 
about the Sherman antitrust act as if it had suffocated all business. 
We have even this morning a communication from the Chief Magis- 
trate of this nation in which he specifies instances in which the Sher- 
man antitrust act ought not to be permitted to apply in cases to 
which the Supreme Court has held it does not now apply. 

If you will read the decisions of the Supreme Court of the United 
States, this is the class of cases to which it does apply; it applies to 
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all these combinations between public-utility companies that are 
engaged in an interstate buisness not to compete and to keep up 
pnces, or, as is provided against in one of the sections of the inter- 
state-commerce act, to pool their eaminjgs. It forbids all agree- 
ments looking to the stifling of competition in trade (in interstate 
business, of course). But you can see that the scope of the Sherman 
antitrust act is a very narrow one. In the first place the trade must 
be interstate, and then the contract must be in direct restraint of 
interstate trade — not collaterally or incidentally — and it must be 
that kind of combination or contract that was not permitted at com- 
mon law. 

And so, when you look at this from the proper perspective — when. 
you study the cases — when you take the law and compare it with aU 
matters and things that can fairly come within its purview, you 
will see that this agitation; which has been stirred up among the 
business people of this country, and among the labor people of the 
countrv, that there is anything in the Sherman Act which interferes 
with their proper conduct, is a mistake. The whole campaign of 
those desiring a change in the Sherman Act is being conducted upon 
a false assumption as to facts. 

Of course 1 suppose that there are great interests which are within 
this law. I suppose that the great railroad interests are hampered 
in some of their operations by the provisions of this law. I suppose 
that a great corporation like the United States Steel Corporation 
comes within the purview of this act, a corporation which assumes 
to dictate, as we saw the other day in the announcement of Mr. 
Gary, the price, at which the people of this country must buy their 
steel, even though the necessities of their business require that they 
should buy it at a lower price. They were told by that autocrat 
that they could not have it, because the directors of that company 
thought fit to maintain the price, and so the law of supply and demand 
was not permitted to regulate tne matter. There is a case that per- 
haps comes within the purview of this law. And the American 
Federation of Labor, in their announced purpose of declaring and 
carrying out boycotts, are forbidden to ao so by this law. But 
almost^all the thmgs which have been adduced as within the law are 
not within it. 

Senator Nelson. I should like, Mr. Davenport, to hear you a little 
on these points: What is there in the Sherman antitrust law that 
prevents labor organizations from resorting to strikes peaceably, 
^ithout destroying life or property; and what is there in the law^, if 
anything, that prohibits them from combining to raise wages and to 
limit hours of labor, and what is there in reference to the closed shop, 
as it is commonly called, and what in reference to the boycott as 
interpreted by the Supreme Court? 

Mr. Davenport. There is absolutely nothing, Mr. Chairman, in 
the Sherman antitrust law which prevents laboring men forming 
unions. If they are engaged in interstate commerce, they may form 
unions. There is nothing to prevent them from making trade 
agreements with their employers. There is nothing to prevent 
them from striking in order to get higher wages. That is expressly 
mentioned by the Supreme Court in the case to which I called your 
attention the other day — where they cited all the cases. 
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Senator Nelson. What case is that? 

Mr. Dayenfobt. The case of Hopkins against the United States 
in 171 United States. It is already in the minutes of these pro*: 
ceedings. I read it at the last hearing, but I will read it agaia. 
The court in its opinion put this question (p. 693) : 

'* Would an agreement among themselves by locomotive engineers- 
firemen, or trainmen engaged in the service of an interstate railroad 
not to work for less than a certain-named compensation be illegal 
because the cost of transporting interstate freight would be thereby' 
enhanced? Agreements similar to these might be indefiniteqr 



Now note the remark of the court: 

'^In our opinion all these queries should be answered in tbn 

negative." 

Now on the subject of making these trade agreements: The 
United States courts where the railroads are in the hands of receivers- 
authorize the making of agreements between the receiver and thei 
workmen. The onlv thing that the United States court, in Wat«r^ 
house V. Comer, remsed to do was to permit the receiver to enter 
into an agreement with employees by which thev might carry ouit 
what was called rule 12 of the constitution of the Brotherhood of 
Locomotive Engineers, which rule required men to quit work upon 
the order of thelocomotive rhief — to refuse to haul cars from another 
railroad, on which road there was a strike by the members of the 
Brotherhood of Locomotive Engineers. ' 

Why, the Supreme Court in the Adair case settled this proposi- 
tion when they said there is no connection between a union of rail- 
road employees and interstate commerce. Of course the memberv 
of the imion may do things — may combine and stop interstate 
traffic the same as anybody else, but there is no real or logical con- 
nection (I think that is the expression of Justice Harlan) between 
interstate conmaerce and the labor unions. 

The labor unions are absolutely free to do everything, of course, 
the Sherman antitrust act does not relate to anything but interstate 
commerce, but in interstate commerce they are" free to do anything 
that they choose to do and have claimed to do heretofore, alwayg 
excepting this, that thev must not combine to restrain or compi^ 
people to deal with people in other States for the purpose of coercmg 
customers in other States to refuse to buy goods oi a party in a State.- 

Of course this honorable committee before proceeding to take the 
underpinning out from under this statute will proceed to consider att 
the phases of the statute. The gentlemen who drew up the Hepburn- 
Warner bill thought that the only thing to be thought of was 
combinations. They omitted all matters relating to the Territories 
and the District of Columbia — a remarkable coincidence, because the 
American Federation of Labor (which is the reason I am here Con- 
tending for the object I have in view) has its headquarters here in the 
District of Columbia. If the Hepburn bill were adopted as it was 
proposed in the House of Representatives, it would legalize here in the 
District of Columbia the very thing which the Supreme Court of the 
United States, twenty years ago, declared to be a heinous criminal 
offense, in 127 United States. Callan against Wilson. 
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But, that I may not be diverted from what I intended to 8ay about 
the second section of the Sherman Act, I wish to call your attention to 
its provisions. It says: 

"Section 2. Every person who shall monopolize or attempt to 
monopolize — " 

observe that — 

** attempt to monopolize, or combine or conspire with any other person 
or persons to monopolize any part of the trade or conmierce among 
the several States or with foreign nations, shall be deemed guilty of a 
misdemeanor and on conviction thereof shall be punished by fine 
not exceeding five thousand dollars, or by imprisonment not ex- 
eeeding one year, or by both said punishments m the discretion of 
the court." 

Now, was such a thing as that ever unlawful at common law ? Was 
it "imreasonable'' for a man to attempt, using nothing but the right 
of competition, to crush out a rival and then put up the price? Was 
thiat forbidden at common law? And would the insertion of this 
word ''unreasonable" forbid such a thing as was contemplated by 
these gentlemen who drew the Sherman Act ? Let me call your atten* 
tion to the case of McGregor v. Mo^l Steamship Company. 

Senator Nelson. In what book is that? 

Mr. Davenport. In "Law Reports: Appeal Cases, 1892" — ap- 
peals heard in the House of Lords. 

Senator Fobakeb. Before Mr. Davenport proceeds I wish to say 
that I suppose there will be another hearing of this subcommittee ? 

Senator Nelson. Oh, yes. 

Senator Fobakeb. In which we may have opportunity to say 
something in answer to these remarks? I am pressed for time now 
and shall not be able to wait. 

Senator Nelson. There will probably be several hearings. 

Mr. Davbnpobt. There is no person to whom I bow down with 
greater deference than to Senator Foraker, although I say it in his 
presence, and I desire to say that I wish he would propound to me 
any questions that may be in his mind on this subject, because I want 
to come to a correct understanding of the subject. I have wrestled 
with it, and I have given the committee my best judgment in regard 
to it as I construe the authorities, and I would oe very glad if the 
Senator would communicate to me his doubts about the correctness 
of the position which these decisions force me to take. 

Senator Fobakeb. There is hardly time now to take advantage 
of that suggestion in a satisfactory way. It would probably lead 
to some discussion, and I have not the time at my disposal just now. 
I quite agree with much that Mr. Davenport has said; I agree per- 
haps with most of it; but what was in my mind was this: The Su- 
preme Court did hold in the Trans-Missouri Traffic Association case 
that the agreement there under consideration was invalid. 

Mr. Davenpobt. Yes. 

Senator Fobakeb. Not because it was in unreasonable restraint 
of trade, for the courts below found that it was not unreasonable, 
but that it was simply an agreement to maintain reasonable rates. 
Theyheld, nevertheless, that it was invalid because the statute (the 
Sherman statute) prohibited reasonable as well as unreasonable 
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agreements. Now, excepting only for the statute, they would have 
upheld that agreement, would they not? 

Mr. Davenport. No; they would have condemned it. 

Senator Forakeb. They say just the contrary. 

Mr. Davenpobt. ^^^y, they say in this act 

Senator Fobakeb. Well, we are getting into a discussion, and I 
have not time for that, as I have said. 

Senator Clabke. When you [Senator Foraker] come to take up 
this case, I wish you would take up the Northern Securities case (193 
United States) and ascertain on what ground the agreement was 
condemned. Justice Brewer put it on the ground that ne found it to 
be in unreasonable restraint of trade; and he there explained his 
votes in the cases reported in 1B6 United States, 171 Umted States, 
and the Addyston case in 175 United States on the groimd that in 
those particular cases the agreements were unreasonable. The 
matter stands in the Supreme Court to-day in a state of doubt. 

Senator FobAkeb. I do not so understand it. If I did, I would not 
ask the committee to consider this bill. 

My idea is that the Supreme Court has held that the Sherman Act 
prombited every kind of agreement that is in restraint of trade 
whether in reasonable or unreasonable restraint of trade. I under- 
stand that the majority of the court so held in that case. I under* 
stand Justice White to put it very pithily when he says that the 
question was whether Congress was so unreasonable as to prohibit 
reasonable things being done. That has been accepted all over the 
country as law ever since that decision was announced. 

Now, if the Supreme Court has held, as Senator Clarke suggests, that 
that is not their decision — if they mean to prohibit only what is in 
unreasonable restraint of trade, I do not know of anything additional 
to be said. 

The case is just this: I think every man in this country ought to be 
allowed to do what is reasonable, and no man ought to oe aflowed to 
do what is unreasonable, whether it is a matter affecting a railroad 
company or a labor organization. 

Mr. Davenpobt. Do you not beUeve that railroad companies under 
certain conditions should be permitted to make reasonable agree* 
ments to maintain rates? 

Senator Fobakeb. I want to say that Cincinnati has suffered more 
than any other city in the country simply because railroads can not 
make agreements for rates. The distance from Cincinnati to Atlanta 
is 400 miles, and the distance from New York to Atlanta is 800 miles. 
Roads running from New York to Atlanta charge practically the same 
rates for freight that are charged by roads running from Cincinnati to 
Atlanta, though the distance from New York to Atlanta is twice as 
great as from Cincinnati to Atlanta. Now, Cincinnati savs that that is 
a discrimination. By whom ? Why, by the railroads which make the 
rates from New YorK. The railroad from Cincinnati to Atlanta has 
no responsibility for the rate from New York to Atlanta. Those 
railroads are separate and distinct entities. They can not admit that 
they make an agreement, so we have by common consent to conclude 
that they arrive at it in some way. If we could prove that it is an 
agreement, though illegal, yet we can not proceed against them to get 
any remedy. ci . 
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Mr. Davenport. My point is that you will not reach that result 
by using the word *^ unreasonable/' because of the fact that at common 
law arrangements of that kind, agreements to keep up rates, are, per 
Be, against public policy and void. 

Senator Foraker. That is at common law, but we can prohibit 
it by statute. We can provide by statute that railroads ana every- 
body else can make agreements that are not in unreasonable restraint 
of trade. 

Mr. Davenport. Then my point is that the moment you put in 
the word ''unreasonable" jon make it void for imcertainty. 

Senator Foraker. No; in the bill I have introduced I do not 
deal with anything criminal. I deal with matters that are civil in 
character and in undue restraint of trade. I think I can satisfy 
imy good lawyer of that, and, of course, I include you, Mr. Davenpoit, 
in that category. 

Mr. Davenport. I thank you. Senator. 

Senator Foraker. I regard you as a very good lawyer, and, as 
I was saying, I think I can satisfy any good lawyer that the statute 
I propose is constitutional, and, without it, railroads can not make 
leftsonable a^eements about freight. 

I have no interest, I will say, m any corporation or business that 
will be affected bjr this. I have here resolutions passed by the 
organization of grain dealers at Cincinnati last October in which 
they demand modifications of the law, for reasons which they state. 
I have also a speech by Mr. Washburn in the House of Representa- 
tives, in which he reviews this question. He cites resolutions by 
the wholesale grocers of Boston, Mass., in which they ask for modi- 
fications of the act, for reasons stated by them, and because, as they 
say, their interests are injuriously affected by the act. And so with 
others who are demanding modifications. 

Mr. Davenport. The trouble is, from my point of view, that if you 
attempt to do it by saying that combinations in ''unreasonable" 
lestramt of trade are illegal and criminal, you destroy all the sanction 
of the law, as I have attempted to show by those cases. 

Senator Foraker. Let me read a moment what I rely upon in the 
matter from the volume I hold in my hand, 166 United States, the 
Trans-Missouri Freight Association case. 

Senator Clarke. Let me state my point before you begin. Justice 
Brewer, who gave the casting vote m the Trans-Missouri case, 166 
United States, said in the Northern Securities case, 193 United States, 
that he would hold invalid all those agreements in the preceding 
cases because they were in unreasonable restraint of trade. 

Senator Foraker. I understand that he has possibly changed his 
view. But the trouble is, they have not yet made the decision. 

Mr. Davenport. In the case in 200 United States, the Cincinnati 
Packet case against Bay 

Senator Clarke. What does the opinion in that case say on that 
point? Does it include all a^eements? 

Mr. Davenport. Oh, no; it says in effect that a contract is not 
necessarily void under the Sherman Act if it have not as its dominant 
purpose a monopoly. 

Senator Foraker. They have undoubtedly been modifying their 
views, and it is npssible that they have gone far enough. We are get- 
ting these complaints all the time. I want to make it clear, and I do 
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not think anybody can take exception to that, that any American 
citizen ought to be aUowed to do anything that is reasonable, and. 
notwithstanding what is said in the President's message published 
this morning, I think the courts can determine that. 

In the case of United States v. Freight Association (166 U. S., 
328) the court in its opinion says: 

"Contracts in restraint of trade have been known and spoken* of 
for hundreds of years, both in England and in this country, and the 
term includes all kinds of those contracts which in fact restrain or 
may restrain trade. Some of such contracts have been held void 
and unenforceable in the courts by reason of their restraint being 
unreasonable, while others have been held valid because they were 
not of that nature. A contract may be in restraint of trade and still 
be valid at common law. Although valid, it is nevertheless a con- 
tract in restraint of trade, and would be so described either at com- 
mon law or elsewhere. By the simple use of the term 'contract in 
restraint of trade' all contracts of that nature, whether valid or 
otherwise, would be included, and not alone that kind of contract 
which was invalid and unenrorceable as being in unreasonable re- 
straint of trade." 

jStAnd so on. In other words, the Supreme Court put its decision in 
the Trans-Missouri case expressly on the statute, and on the groimd 
that the statute when properly construed required them to set aside 
any agreement in restraint of trade in any respect whatever, whether 
reasonable or unreasonable. 

Mr. Davenport. An investigation of the majority opinion on that 
point woxild show that the Supreme Court came to the same conclusion 
as to that, as was stated in the cases I have cited, that it was impossible 
to tell what was reasonable. 

Senator Forakeb. I think the authorities you cited this morning 
can be distinguished. 

Mr. NiMMO. The view which Senator Foraker expresses was, I will 
say, expressed by the late Senator Hoar. 

Senator Nelson. It is now 12 o'clock, and we are obliged to 
adjourn. 

Mr. Davenpobt. Just one word, that I may have something placed 
in the record. 

You know what the Standard Oil Company was accused of doing. 
It was claimed that it would go into a place and drive a man out by 
excessively low competition — by clubbing the man out of business. 
That is not forbidden at conunon law. That was lawful at common 
law; that was reasonable at conmion law; and it was lawful for men 
to combine together to do it. 

I wish to call the attention of the committee to the case of the 
Mogul Steamship Company against McGregor, to be found in Law 
Reports, Appeal Cases, 1892, page 25. This opinion had the approval 
of every lord that passed on it, save the master of the rolls. Lord 
Watson. The opinion stated by Lord Halsbury begins: 

*'My lords, notwithstanding the elaborate examination which this 
case has undergone both as to fact and law, I believe the facts may 
be very sunmiMily stated, and when so stated, the law seems to me 
not open to doubt. 
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'^An associated body of traders endeavor to get th^ whole of a 
limited trade into their own hands by offering exceptional and very 
favorable terms to customers who will deal exclusively with them; 
so favorable that but for the object of keeping the trade to them- 
selves they would not give such terms; and if their trading were con- 
fined to one particular period they woxild be trading at a Toss, but in 
the belief that by such competition they will prevent rival traders 
from competing with them, and so receive the whole profits of the 
trade themselves. 

''I do not think that I have omitted a single fact upon which the 
appellants rely to show that this course of dealing is unlawful and 
constitutes an indictable conspiracy." 

He then goes on to say that that course of conduct — ^men combin- 
ing together to drive a rival out of business bv putting prices down 
to an absurdly low level for the purpose of crushing the rival with the 
view of getting a monopoly was lawful at common law, that it was 
not illegal, and that the charge that it was a conspiracy at common 
law was unfounded. That case was running through the courts at 
the time the Sherman Act was imder consideration, and section 2, 
which I have (juoted, is aimed at an entirely different series of acts 
and has an entirely different purpose from that aimed at in section 1. 
And when you come to examme the proposed bill here and its several 
substitutes which have come into being as we have debated this thing 
over before the House Judiciary Committee, you will find the fact 
disclosed that if you adopt this bill as it stands and enact it into law 
one of the principal evils in this country — one said to be brought into 
existence by the Standard Oil Company — will be entirely taken out 
of the purview of the Sherman law. Because it says if they become 
enrolled they may be permitted; the provisions of the first section of 
this act shall be suspended as to them; there shall be no prosecution 
by the Government. 

I regret that I have not had time to more fuDy go into the different 
features of this measure. 

Senator Nelson. We shall be obliged to close this morning's hearing 
at this point. 

Senator Dillingham. I should be very glad to have Mr. Davenport 
file a brief. 

Mr. Davenport. My views on this matter are given in extenso in 
the House hearings. 

Senator Nelson. And are they printed ? 

Mr. Davenport. Yes. 

Senator Nelson. Very well. 

Mr. Martin, I shoula like to be heard on behalf of the American 
Anti-Trust League, with reference to these bills. 

Senator Nelson. We will give you an opportunity to be heard on 
another occasion. We are obUged now to attend in the Senate 
Chamber. 

(Thereupon the subcommittee adjourned until Tuesday next. May 
6, 1908, at 10 o'clock a. m.) 
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Washington, D. C, Tuesday^ May 5, 1908. 

The subcommittee met, pursuant to adjournment, at 10 o'clock a. m. 

Present: Senators Nelson (chairman), Depew, Dillingham, and 
Clarke. 

Senator Nelson. We will proceed with the hearing on the Sher- 
man antitrust law. What gentleman wishes to be heard ? 

ADDITIONAL STATEMENT OF DANIEL DAVENPOBT, COVNSEL FOB 
THE AHEBIGAN ANTI BOYCOTT ASSOCIATION. 

Mr. Chairman and gentlemen, assuming that I have previously 
shown the disastrous consequences resulting to the existing Sher- 
man antitrust act by this proposed bill, if enacted, from the insertion 
therein of the word " unreasonable " before the words " restraint 
of trade," on account of the uncertainty in which it would involve 
the whole matter, and, under the authorities I have cited, make the 
Sherman Act absolutely void, I want to come now to some details 
of the proposed bill. 

As Mr. Low said the other day, this bill has a double aspect. If 
adopted, it would grant immunity from prosecution in all existing 
cases except those contracts and combinations actually in " unreason- 
able " restraint of trade. 

Senator Nelson. It applies the principle of unreasonableness to 
past combinations. 

Mr, Da\tjnport. Every one of the four or five hundred combina- 
tions which are said to exist to-day is, by this proposed bill, placed 
under a law by which they can not be prosecuted unless the Govern- 
ment can show that the combination is actually in " unreasonable " 
restraint of trade, and then only in case suit is begun within a year 
after the passage of the bill. 

Mr. Emery. You said four or five hundred combinations. Were 
you referring to someone's specific statement about that ? 

Mr. Davenport. The list that has been spoken of in the diflPerent 
hearings. A list was compiled some four or five vears ago by some 
Government official, which was introduced by IVfr. Littlefield in a 
speech in the House of Representatives. 

Mr. Emery. That was in 1903. 

Mr. Davenport. And recently by Senator Davis, of Arkansas, I 
believe, in his speech last December, a list of four or five hundred 
of them, if I am not mistaken. But be that as it may, every one of 
those combinations, including the one that I am specially here 
to oppose exemption for, the American Federation of Labor, would 
all come under the new law. 

Now, this bill, introduced by Senator Warner, provides in section 
4 that no suit or prosecution by the United States 

Senator Nelson. You had better give the number of that bill. 

Mr. Davenport. This is Senate bill 6440, introduced by Mr. War- 
ner on the 1st of April, 1908. Section 4 of the bill provides : 

That no suit or prosecution by the United States under the first six sections 
of the said act approved July 2, 1890, shall hereafter be begun for or on ac- 
count of any contract or combination made prior to the passage of this act, 
or any action thereunder, unless the same be in unreasonable restraint of trade 
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or commerce among the several States or with foreign nations; and no suit or 
prosecution by the United States under the first six sections of the said act 
approved July 2, 1890, shall be begun after one year from the passage of this 
act for or on account of any contract or combination made prior to the passage 
of this act. 

You will observe that this exemption and limitation applies to all 
existing combinations. 

Senator Nelson. That includes civil actions as well? 

Mr. Davenport. By the Government. 

Senator Nelson. How? % 

Mr. Davenport. No J^uit or prosecution by the United States. 

Senator Nelson. Oh ! 

Mr. Davenport. Now, of course you understand that the private 
remedy, the remedy given to the private party under the existing 
law, is very ineffective. He has his ri^ht of action for treble damages 
if he can catch any of the parties within the jurisdiction of the court, 
you know, and prove his case against them. 

Senator Nelson. Excuse me for interrupting you. T want to call 
your attention to the words '"' or any action thereunder," in line 18. 

Mr. Davenport. That action thereunder relates to the acts done by 
the combination. 

Senator Nelson. But does not that relate to a civil action? 

Mr. Davenport. Oh, no; the object is to give immunity from suits 
and prosecutions by the Government for the past. But it grants, 
clearly, a patent of nobility to all trusts and combinations which 
may be in existence at the time this act takes place. 

As Mr. Low says, they want to wipe the slate clean for all exist- 
ing combinations, but provide that hereafter nobody else shall do 
any of these things unless they pass their future contracts and com- 
binations in review before the Commissioner of Corporations or some 
other appointed tribunal. 

The effect, of course, of this bill, if adopted, since no proceeding 
would probably bie brought within a year after the passage of this 
law, would be to grant absolute immunity to all existing combina- 
tions and contracts, and all things done thereunder. Moreover, the 
Government must show that the existing contract or combination is 
in " unreasonable "restraint of trade and bring suit therefor within 
one year. For the reasons that I have advanced heretofore it is cer- 
tain that practically this would render them all totally immune from 
criminal prosecutions and from the other penal features of the law, 
to wit, the confiscation clause and the clause in regard to treble dam- 
ages. Practically they would be absolutely exempted from the Sher- 
man Act, because, as I have shown, the insertion of the word " unrea- 
sonable" in that law would make it void as a criminal or penal 
statute imless at the same time you put in the statute some standard 
defining what is " reasonable " by which a man can know before- 
hand whether the act he is doin^ is " unreasonable " or not, according 
to the standard that the legislative body has set up. 

I most respectfully suggest that the Sherman antitrust law ought 
not to be bemuddled and befogged by the insertion of any such pro- 
visions in it. I must say that I can not agree in the criticisms which 
Mr. Nimmo made of this act. According to my conception of it. 
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this Sherman Act is the very Magna Charta of commercial freedom 
in this country. The future hopes of this country lie in stopping 
the things forbidden by that act, and if you either repeal, this act 
or destroy it indirectly, as you certainly would by inserting that 
word " unreasonable " in there or by putting in other conditions so 
that you make it ineffective, I must say that I think it would be a 
great calamity. 

I do not share, either, in the criticism that this act was hastily en- 
acted and is a piece of crude legislation. On the contrary, I doubt 
if there is in the statute books of any nation an act which was more 
carefully considered by the lawmaking body enacting it or which 
more fully covers the very things which the courts have said it was 
the intention of the I^egislature to prevent. 

Take, for instance, the proposition that it was not intended to em- 
brace the labor unions in its scope. Anybody that, in the first place, 
examines the language of it, and, in the second place, its history in 
its passage through Congress, and, in the third place, the statements 
of the great men who took part in it, will see that it was intended to 
do just exactly what it does in that regard and that it would be 
unconstitutional if it did not also embrace them. 

Or take the statement that it was not intended to forbid reasonable 
agreements between railroads to maintain or advance rates ; that that 
was not intended to be forbidden by it; that it was not supposed to 
apply to railway corporations and to such combinations — wny, that 
is overwhelmingly contradicted by the record. They undertake to 
tell us what Senator Hoar said about this matter at different times. 
If he said the things attributed to him in private or to different in- 
dividuals for publication in the press it is certain that he stated 
precisely the opposite when the matter was in Congress when, in 
the disagreeing votes of the two Houses, he was called upon to defend 
this law in the Senate against the Bland amendment, wnich had been 
put upon it in the House, he said, " Why, we understand that all 
such combinations are forbidden by this law as it originally 
passed the Senate; that that is the necessary effect of it, 
and therefore the Bland amendment is needless.'' It is further a 
matter of history that when the House had passed the Bland amend- 
ment, in order to make certain that the act covered railway com- 
binations, and the Senate Judiciary Committee had recommended a 
substitute amendment which expressly permitted agreements to be 
made between railroads to maintain reasonable rates, and the matter 
was thrown again into the House, there was at once an uproar. The 
House said, '' Why, the effect of this amendment would be to change 
the provisions of the law in section 4 or 5, I think it is, of the inter- 
state commerce act prohibiting pooling, which only three or four 
years before they had adopted, and they would not have it." 

The result of It was that both Houses receded fi'om their position, 
and it stood as it was originally reported from the Senate Judiciary 
Committee, together with the statement by Senator Hoar that it dia 
cover those very things. 

But whatever we may think about or say about its history, there 
the law stands, and I say that no good citizen ought to countenance 
anything being done to it which will either repeal it or substantially 
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impair its provisions for the protection of freedom of competition 
and freedom of people to engage in interstate trade. 

As I said before, I look upon it as the very Magna Charta of com- 
mercial freedom in this country. I myself fully believe that, long 
after every person now living has passed off the stage of action and 
been forgotten, that law will be upon the statute books, because it 
carries out the essential purpose which the framers of the Constitu- 
tion had in securing freedom of trade between one section of this 
country and another. 

As was said by Mr. Justice Brewer in re Debs (158 U. S.)? is it pos- 
sible that the States are forbidden to restrain interstate commerce 
and yet that these great combinations, either of capital or of labor, 
can be permitted to accomplish the same result? If they can, then 
the mischief that the forefathers sought to avoid will be accomplished. 

Senator Dillingham. May I ask you a question there ? I want to 
test my recollection. 

Mr. Davenport. Certainly. 

Senator Dillingham. My recollection is the Sherman Act was in- 
troduced by Senator Sherman and very fully debated by the best con- 
stitutional lawyers in the Senate ; that subsequently it went back to 
the Finance Committee and was reported back with a substitute 
striking out everything after the enacting clause ; that it was again 
very thoroughly debated, and eventually, by a vote of the Senate, 
was sent to the Committee on the Judiciary, with instructions to re- 
port within twenty days, and that the Committee on the Judiciary 
reported a substitute bill striking everything out of the Sherman bill 
after the enacting clause, and that their report was unanimous and 
that it was adopted without any amendment. Am I right in that 
statement ? 

Mr. Davenport. Substantially so. To be accurate, let me give the 
history of it as it lies in my mind — and I have refreshed my recollec- 
tion very recently by examining the record. Senator Sherman intro- 
duced a bill which was referred to the finance committee, of which he 
was chairman, and he reported it out almost immediately. A similar 
bill had been reported by him in previous Congresses. 

Mr. Emery. First in the Fiftieth Congress and then in the Fifty- 
first Congress. 

Mr. Davenport. Yes. But substantially nothing came of it until 
in the early part of December, 1899, he reintroduced the bill, which 
was referred to the committee on finance, of which he was chairman, 
and reported back to the Senate. When it got into the Senate it 
was discovered that it was constructed upon invalid lines. He was 
aiming to do those things by that law which were beyond the scope 
of the power of Congress and the great constitutional lawyers of that 
day. Hoar and George and Vest and Edmunds 

Senator Dillingham. And Coke. 

Mr. Davenport. And Coke, all discussed it from that point of 
view. But Senator Sherman and Senator Reagan were both very- 
solicitous to have it passed. There was the same excitement or 
greater excitement in those days about the evil to be dealt with than 
there is possibly to-day. Repeated suggestions were made that the 
bill be referred to this committee, the Senate Judiciary Committee ; 
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but it was said, " why, this committee is the graveyard of such meas- 
ures," and one of the Members said, " I would not send a dog to that 
committee for treatment." They thought it would be smothered 
here. 

So it was kept before the Senate for months, and, finally, in the 
struggle to perfect it, it became loaded down with .all sorts of ex- 
ceptions and provisions condemning this thing or that thing or the 
other thing, until it became a farce as a proposed legislative enact- 
ment. Then I think it was that Senator Hawley, of my State (Con- 
necticut), who was not satisfied with the matter, said that it ought 
to be sent to the Judiciary Conmiittee, and, finally, after the adop- 
tion of a great number of these amendments, it was voted by the 
Senate to refer it to the Judiciary Committee. 

That was after Senator Edmunds had made his argument in which 
he said that labor unions could not be exempted from the operation of 
this law if other classes were put in. 

Senator Dillingham. And ne discussed that question very fully. 

Mr. Davenport. Very fully. But he discussed it from the eco- 
nomic standpoint; he did not put his objection to that sort of an 
exemption on the manifest constitutional grourd that it would be 
class legislation ; he put it entireljr on economic grounds. 

The Senate in a moment of wisdom voted to refer the bill to the 
Judiciary Committee with instructio' s to report in twenty days. 
The committee did report a bill in twenty days, striking all out 
after the enacting clause and inserting word for word the bill as it 
is to-day. There is not an " i " in it now that was not then dotted 
or a " t " that was not crossed. It came into the Senate and it was 
there discussed. 

Senator Dillingham. And that was a unanimous report from the 
Judiciary Committee? 

Mr. Davenfort. Yes; that was a unanimous report from the Judi- 
ciary Committee. It passed the Senate. The Senators, one after 
the other, came around to the support of the bill. Senator Sherman 
among others. But there was one gentleman who voted against it, 
and my impression is — although it is five or six years since I exam- 
ined the record on that point — that that gentleman was Senator 
Piatt, of Connecticut. 

Mr. Emery. That is correct. Judge, but who was the one ? 

Mr. Davenport. I was talking the other day with a gentleman 
who is quite well informed about such things, and he said it was not 
Senator Piatt, but Senator McPherson, of New Jersey, who cast 
the dissenting vote. But I know that while the original Sherman 
bill was before the Senate for discussion, with all its imperfections 
on its head. Senator Piatt said : 

If you pass such a law as that you win do more hurt than «ood. Because 
look at the manufacturers of my State who, in cutthroat comi)etition, are 
reduced to the last extremity ! There may be one or two objectionable trusts 
there, but if you puss this bill you will cut up by the root those necessary 
arrangements that all our people have to make in order to live and do business 
and get a small profit. 

But this answer to that was made by all those great men : " Here 
is a gigantic evil confronting us. You can not stop that unless you 
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also stop these minor things — ^to do which may result after all in 
only theoretical harm." 

Well, it came before the Senate. It passed the Senate. There was 
considerable discussion upon it, but it was pointed out that this bill 
proceeded upon a different theory than that upon which Mr. Sher- 
man's bill had proceeded. Mr. Sherman in his bill was trying to 
destroy, for instance, a combination to monopolize production like 
the sugar trust in the instance involved in the Knight case (155 
U. S.) — a case of a combination to monopolize production. Senator 
George and Senator Vest and others had pointed out that that was 
beyond the scope of the Congressional power, and that any act along * 
those lines passed by Congress would be void. Now, the Judiciary 
Committee had approached the matter from a different standpoint. 
They said: 

We will put this into a shape by which everything that is in restraint of 
commerce among the States or with foreign nations or in restraint of trade in 
the District of Columbia or in the Territories or between the District of Colum- 
bia and the#Territories and foreign nations shall be forbidden, and then leave 
it to the courts to say what those combinations are, and when we do that we 
shall have gone to the very verge of our constitutional power. 

All the power of the American nation to-day is contained in this 
Sherman Act. The full power of the nation to regulate interstate 
commerce is conferred upon Congress by those few words, " shall 
have power to regulate commerce among the States, with foreign 
nations, and with the Indian tribes." 

All the power the nation has is conferred upon Congress in those 
few words. And all the power that Congress has over the subject- 
matter is embodied in the Sherman Act. That is the theory the 
Senate Judiciary Committee went on. And they said : 

This bill can not be open to constitutional objections if we draw it in this 
way; neither to the objection of class legislation, nor to the objection that we 
are covering something beyond the scope of Congressional power ; nor to any 
other objection that can be brought to it. We admit there is an element of 
uncertainty in it as to just what the courts will ultimately construe to be con- 
tracts in restraint of " interstate " trade and combinations in restraint of 
" interstate " trade ; but when that difficulty shall be out of the way, there can 
be no constitutional objection to the bill. 

Well, it passed the Senate. 

Senator Nelson. And the courts have interpreted or the courts 
have construed the law to mean that the object in that respect was 
to preserve free competition. 

Mr. Davenport. Absolutely. 

Senator Nelson. Leave trade untrameled. 
• Mr. Davenport. The rule of free competition. 

Senator Nelson. Was the basis of it, they say. 

Mr. Davenport. That is the basis of it. 

It passed the Senate, went over to the House, and was by it referred 
to the House Judiciary Committee, of wjiich the present Senator 
from Vermont, Mr. Stewart, was a very prominent member. In a 
few days it was reported back favorably by Senator Culberson's 
father, and the matter was before the House for several days in dis- 
cussion, and ultimately it passed the House with an amendment. 

Mr. Emery. Pardon me. On the first day, you remember it was 
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reported on the 1st of May and passed on the 1st of May in the 
House with the Bland amendment. 

Mr. Davenport. Mr. Culberson, of Texas, explained and defended 
the bill, and it may be that the discussion was all one day, and this 
so-called Bland amendment was put upon it. 

Senator Nelson. On the floor of the House? 

Mr. Davenport. On the floor of the House. 

Senator Nelson. Not as a part of the committee report ? 

Mr. Davenport. This was how it came about. You know it said 
all combinations, conspiracies, etc., in restraint of trade are unlawful. 
Gentlemen in the House thought it was not certain that that forbade 
combinations between railroads. So Mr. Bland offered an amend- 
ment, which was adopted, and which specifically prohibited that kind 
of combination. 

As I said before, with that amendment it went over to the Senate, 
and the Senate Judiciary Committee proposed a substitute amend- 
ment, which was one excepting combinations between railroads to 
maintain reasonable rates. It then went back to the House and they 
would not accept that amendment. It was thrown into conference, 
Mr. Stewart having charge of the conference on the part of the House. 
As a final result, after repeated discussions, the House instructed its 
conferees to recede from their amendment. The Senate instructed 
their conferees to recede from their amendment, and the bill became 
a law without amendment, precisely as it had left the Judiciary 
Committee of the Senate originally. 

Mr. Emery. April 2. 

Mr. Davenport. That is the history of it, and it seems to me it 
would be in vain to search the records of Congress with the hope of 
finding any other bill that was more thoughtfully considered, drawn, 
as it was, with a view to keep within the constitutional powers of 
Congress and go as far as Congress could to put an end to the evil 
which the Senators and Representatives felt existed at that time and 
feared would grow in the future. 

Senator Nelson. Mr. Davenport, at this point, if it would not 
break you up 

Mr. Davenport. It would not break me up. 

Senator Nelson. I shall be glad to have you discuss wherein this 
law, the antitrust law of 1890, differed from the principles of the 
common law as then prevailing in the country, under the recent 
decisions of the courts. First, in respect to the evil it intended to 
cure, and, next, in respect to the remedies. 

Mr. Davenport. Of course at that time, as to-day, people had very 
confused ideas to what the common law permitted and wnat the com- 
mon law forbade. An examination of tne debates discloses the fact 
that some of them thought that by this law they were really only 
reenacting the common law and applying its prohibitions to inter- 
state commerce. On the other hand, others saw clearly that there 
were a great many evils or a great many forms of this evil that were 
not forbidden by the common law. 

For instance, we will take the subject of monopolies. Now, of 
course all lawmakers and students of history are familiar with the 
fact that the evils called monopolies from which our forefathers 
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suffered were due to exclusive privileges granted by patents from the 
Crown under an asserted prerogative of the Crown. Those were the 
evils which were so bitterly fought in the reign of James I, in the 
latter part of the reign of Elizabeth, and in the reign of Charles I. 

Those were all exclusive privileges to manufacture this, that, and 
the other thing or to sell and deal in this, that, and the other thing, 
which had been granted by the King. Now, while the common law 
of England was hostile to that sort of a thing, yet it did not forbid a 
number of men getting together and, by excessive competition for 
a while, driving out a competitor, clubbing him out of existence, with 
a view to thereby getting control of the whole business and creating 
a monopoly. Now, modem industrial operations had been conducted 
in years previous to the enactment of the Sherman law in a way to 
demonstrate that that was a great evil. There had been a case, as I 
said the other day, running along through the courts in England, 
the case of McGregor against the Mogul Steamship Company, where 
a victim of such a combination had brought a suit against the persons 
engaged in it to drive him out of business by cutthroat compjetition, 
with a view of getting him out of trade and then putting up 
prices and securing a monopoly. The lower courts had held that such 
things were entirely lawful at common law ; that people had a right 
to go into trade for the purpose of securing a monopoly, so long as 
the means that they took were the means of competition; that they 
could go to work and give away their goods, if they chose, for the 
purpose of crushing a rival, and that having crushed him, with the 
express purpose of securing a monopoly of business, that then they 
would in fact have a lawful monopoly of the business. Two years 
after the Sherman law was enacted the House of Lords actually 
maintained that position as good at common law. 

The second section of the Sherman antitrust act is aimed at those 
kind of practices. Let me call attention to the language : 

Every person who shall monopolize or attempt to monopolize — 

See, there is no combination about that — 

Every person who shall monopolize or attempt to monopolize or combine or 
conspire with any other person or persons to monopolize any part of the trade 
or commerce among the several States or with foreign nations shall be deemed 
guilty of a misdemeanor. 

Now, another class of combinations or contracts that had fallen 
under the condemnation of the common law was those where people 
had contracted' themselves out of business and where the contract 
was not for the advantage reallv of the party who had so contracted. 
Those contracts were held to be unreasonable and void as against 
public policy. 

You Know that in early days — three or four hundred years ago — 
if a shoemaker, for instance, in a particular town, sold out his busi- 
ness to another and contracted not to go into business at that place, 
it was a valid agreement. But it was held that he could not bind 
himself not to engage in business everywhere, because it would not 
be any advantage to the man who bought out the other's business to 
restrain or prevent him from engaging in business 4 or 5 miles away, 
on account of the lack of facilities of communication at that time. 
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To prevent him from doing so, they said, would be of no advantage 
to tne purchaser, and would be unreasonable and in restraint of 
trade. As time went on and the facilities of intercommunication 
were increased, the area was widened within which men could con- 
tract themselves out of business, until we come down to 1894, when, 
in the case of Nordenfelt v, Nordenfelt-Maxim, to appeal case 1894, 
it was held that a contract made by Nordenfelt, who had sold out 
his business to a corporation, the Nordenfelt-Maxim Company, and 
agreed that he would not engage in that kind of business anywhere 
was valid. The House of Lords said that that was reasonable; that 
for the very same reason that such a contract was unreasonable and 
invalid years before, the changed conditions of business had made it 
reasonable and valid now. 

Now, the common law only condemned those contracts and arrange- 
ment as being void to public policy. There was no remedy for tlie 
public. The only thing the courts could do was to refuse to enforce 
them as between the parties. If a party fell out with his colleagues 
and they got into court, the court said, "Why, that kind of arrange- 
ment, when so extensive as not to be a reasonable arrangement, we 
will not enforce." Now, to that extent only is it proper to speak 
of and use the word " unreasonable " in connection with these sub- 
jects, as used at common law. 

Afterwards, in this country, there came up a class of cases where 
corporations sold out their business to other corporations, or in some 
way surrendered their corporate functions in order to aid combina- 
tions, to monopolize. If you will examine the cases in Ohio and 
other leading cases, you will observe that the courts said that that 
kind of a combination is against* public policy, and that when a 
corporation goes into such a combination as that and agrees not to 
carry on busmess in order to help it out, the courts will declare for- 
feited its corporate rights. That was the case, you know, in ihe 
sugar case in New York, where Mr. Justice Barrett decided that the 
course of conduct of the corporation was a forfeiture of its corporate 
privileges. 

There was a certain other class of combinations in unlawful re- 
straint of trade at common law, but, of course, they have long since 
ceased to be such. That was the combination of laboring men to 
raise their wages and the combination of employers to depress wages 
below the current rates. There is some question whether by the 
common law proper that was the case, but I think the weight of au- 
thority and the better opinion is that any combination on the part 
of employees to put up wages was in restraint of trade and an indict- 
able offense at common law, and similarly on the part of the em- 
ployer, a combination to depress wages below the current rate was 
unlawful and criminal and an indictable conspiracy at common law. 

In many States in the early days of the last century, from 1800 to 
1830, that principle was applied. It was applied in New York and 
in Pennsylvania, and, I think, in Connecticut, my own State. 
Finally, the State of Pennsylvania passed a law that provided that 
combinations of employees to raise their wages was not a criminal 
conspiracy. It did not apply to combinations of employers. A suit 
was brought — I forget the number of the report, but I think it is 59 
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Pennsylvania State, and I am sure the name of the case is Cote v. 
Murphy — a suit was brought against an employer for combining with 
others to resist an advance of wages, which had been forced by the 
combination of the workingmen, which latter combination, by the 
statute law of Pennsylvania, had been exempted from the criminal 
features of the law. 

AVell, the supreme court of the State said that at common law 
in Pennsylvania, as well as in England, a combination of work- 
ing men to raise wages was an indictable conspiracy, and, similarly, 
on the part of employers to depress wages ; that the common law of 
Pennsylvania is the same as the common law of England was; but 
that when the legislature stepped in and exempted the laboring 
people from the operation of that law the necessary effect of it was to 
let out the combinations of employers also. They do not state very 
definitely the ground on which they put it ; it is not very clear, but 
the probability is that there was running through the mind of the 
judges of the court the principle that you can not have class legisla- 
tion in this country. 

Senator Dillingham. What case was that? 

Mr. Davenport. Cote r. Murphy. I think the case is to be found 
in 59 Pennsylvania State. I have not seen it for a long time, but 
that is the name of the case, I am sure. 

Now, when it came to the Sherman antitrust act and they passed 
this, what did they seek to do? Did they narrow their view to the 
technical definitions that had been given of contracts in restraint of 
trade and combinations in restraint of trade that the common law 
had known? Why, certainly not. They knew that it would be a 
perfectly ineffectual way oi dealing with the great evil thart con- 
fronted them, and which they saw would conrront the American 
people in years to come. 

They enacted this principle into the law, that of free competition. 
They found a sanction for such principle in the cases of contracts 
in restraint of trade which had been held void at common law. 
But they saw the evil in a great many other forms. And the funda- 
mental idea which they sought to embody in the statute was that 
there should be freedom of trade between the States, exempt from 
all control by combinations, just as there was freedom of trade be- 
tween the States exempt from control by the States. That was their 
great purpose. And they put into the law the principle of freedom 
of competition. There are many cases which could be cited illustrat- 
ing the idea. 

This is the doctrine (107 U. S., p. 128, the National Cotton Oil 
Company v, Texas) : 

It is enough to say that the idea of monopoly is not now confined to a grant 
of privileges. It is understood to include a condition produced by the acts of 
mere individuals. 

To quote another, this is the language of the Supreme Court of 
the United States, speaking by Mr. Justice McKenna : 

Its dominant thought now is, to quote another, a nation of excluslveness or 
unity. In other words, the suppression of competition by the unification of 
interest or management, or it may be through agreement and concert of action, 
and the purpose is so definitely the control of prices that monopoly has been 
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defined to be unified tactics with regard to prices. It is tlie power to control 
prices which makes the inducement of combinations and their profits. 

It is such a power that malces it the concern of tlie law to prohibit or limit 
them, and this concern and the policy based upon it has not only expression in 
the Texas statutes, it has expression in the statutes of other' States and in a 
well-known national enactment. 

According to them, competition, not combination, should be the law of trade. 
If there is evil in this it is accepted as less than that which may result from 
the unification of interests and the power which unification gives, and that 
legislatures may so ordain this court has decided. 

Senator Nelson. That is in the House hearings, is it not? 

Mr. Davenport. Yes, sir. 

Senator Nelson. At what page? 

Mr. Davenport. At page 251. 

But the principle sought to be incorporated and made effective in 
the Sherman antitrust act is freedom of competition and the protec- 
tion of that freedom from the power of combinations. 

Now, I want to talk about certain matters here involved in this 
proposition. 

Senator Nelson. Could you postpone that until another day? 
There are other parties here who desire to be heard. Are there any 
parties here who desire to be heard in favor of this legislation? 

Mr. Richardson. T would like to speak just a few words. 

Senator Nelson. WTiom do vou represent ? 

Mr. Richardson. The Retail Druggists' National Association. 

Senator Nelson. Are you opposed to this proposed legislation? 

Mr. Richardson. No; we would like to suggest an amendment in 
the last clause here. I will explain it 

Senator Nelson. First give your full name to the stenographer, 
and please state whom you represent. 

STATEMENT OF MR. W. S. RIGHAEDSON, REPRESENTING THE 
NATIONAL ASSOCIATION OF RETAIL DRTJOOISTS. 

Mr. Richardson. Mr. Chairman, we are not opposing the bill, but 
we rather favor it, but we would like to ask that this amendment be 
inserted in it, so that associations who were unfortunate enough to 
come under the prosecution of this 

Senator Dillingham. Read that amendment, please. 

Mr. Richardson. The amendment we propose is as follows : 

But no such judgment or decree shall be held to prevent any person whatso- 
ever from taking advantage of the benefits and immunities of this act in refer- 
ence to any contracts or combinations hereafter made. 

This amendment was introduced or proposed in the House hear- 
ings by the representative of the National Association of Wholesale 
Druggists. I do not think he has been here, has he? 

Senator Nelson. No. You can hand that to the stenographer and 
he will incorporate it in his notes. 

Mr. Richardson. As I understand this bill, it will prevent our 
association or any other association receiving any benefit from it as 
it reads now. I understand that we could not take any benefit of 
this act unless an amendment of that kind should be inserted, imder 
the Indianapolis injunction, and it seems that if associations are 
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granted privileges which they do not hold now that we ought to 
come under the same thing, in justice to us. 

Senator Nelson. Is there anybody else here in favor of this legis- 
lation ? 

Mr. S. L. Hilton. I simply accompany Mr. Richardson as one of 
the retail druggists. 

Senator Nelson. Is there anyone else who wishes to be heard in 
favor of this legislation ? 

Mr. Emery. I would like to be heard later in opposition to the bill. 

Senator Nelson. Do you want to be heard to-ds^y or at another 
meeting ? 

Mr. Emery. I assume that you are going to adjourn at 12 o'clock. 

Senator Nelson. Yes; we will adjourn at 12, and so we have about 
one-half hour. Do you wish to continue, Mr. Davenport? 

Mr. Davenport. It does not make any difference to me. 

Mr. S. C. Mead (secretary of the Merchants' Association of New 
York). In view of the fact that the interruption has already oc- 
curred, would it not be possible at this time to act on the suggestion 
which I made before the opening, that if possible an opportunity be 
given Mr. Bijur for a hearing on Friday or Saturday of this week. 
He was here once before, and he is now attending a convention in 
Richmond and can stop at Washington on his way back on Friday or 
Saturday, at the convenience of the committee. He asked me to make 
the request that he be allowed to be heard if possible. 

Senator Depew. Is he opposed to the bill ? 

Mr. Mead. He is opposed to the bill. 

Senator Depew. Whom does he represent? 

Mr. Mead. The Merchants' Association of New York. 

Senator Nelson. He has filed a big brief Here. Professor Jenks 
called on me the other day and said he and Mr. Low could not be 
here to-day and wanted us to adjourn and give them a hearing later. 
So we will have to hold another meeting. They prefer to have it 
next Friday. 

Mr. Mead. May I advise Mr. Bijur, of Richmond, that he will be 
heard by the committee ? 

Mr. Nelson. Yes; but vou may also tell him that we will hear Mr. 
Jenks and Mr. Low. We will give Mr. Bijur an opportunity, 
however. 

Mr. Mead. As I imderstand it, they have all appeared before the 
committee ? 

Mr. Nelson. Well, Mr. Jenks has not had a chance to say 
anything. 

Mr. Davenport. Since the hearing they have presented an en- 
tirely different bill, which they now want to urge, with most radical 
changes. It alters the structure of their first entirely. It goes so 
far as to provide that when the Commissioner has turned down one 
of these contracts, anybody that does anything under it in disobe- 
dience of that order is punishable by a fine and imprisonment. 
They want to present those views, and Mr. Bijur ought to have a 
chance to present his objections. 

Senator Nelson. Well, when we adjourn we will adjourn to meet 
Aext Friday. We will now continue until 12 o'clock ; we have nearly 
half an hour. 
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ADDITIONAL STATEMENT OF JAHES A. EMERT, COUNSEL FOR 
VARIOUS INDUSTRIAL, MANUFACTURING, AND COMMERCIAL 
ORGANIZATIONS. 

Senator Nelson. Whom do you represent? 

Mr. Emery. I represent about 135 associations, National, State, and 
local, industrial, manufacturing, and commercial organizations of 
the United States, representing, I should say, about approximately 
60 per cent of the organized manufacturing interests of the United 
States, and investments of from twelve to fifteen billion dollars in 
productive industry, and employing in the neighborhood of two to 
two and a half million men. 

These associations are all opposed to the amendment to the Sher- 
man antitrust act. 

Senator Clarke. When did the interests which you represent come 
to some conclusion about this proposed legislation? 

Mr. Emery. I beg your pardon. 

Senator Clarke. What means did these organizations or interests 
that you represent take to communicate with each other or agree 
that they are opposed to this proposed legislation ? 

Mr. Emery. Those associations have a national organization in 
which they are represented by a committee. This committee meets 
from time to time and exchange views to secure the judgment of the 
various associations on legislation, and they did that and communi- 
cated with me by wire. I am counsel of their organization. 

Senator Clarke. Did you tell them what their views ought to be, 
or did they tell you what their views were ? 

Mr. Emery. They told me what their views were. Of course I ad- 
vised them as to what le^slation was pending. 

I understand that the amendment to the bill is not before this com- 
mittee. 

Senator Nelson. Not before the committee? 

Mr. Emery. There are practically three bills. 

Senator Nelson. There are two bills pending before this committee. 

Mr. Emery. There is a third bill. 

Senator Nelson. I had not heard of it; I have only heard of the 
two bills that have been mentioned here this morning. 

Mr. Emery. There is before the House what is known as the Hep- 
bum bill. 

Senator Nelson. Is it not the same as the Warner bill here? 

Mr. Emery. With the exception of the words in the third section, 
where the Hepburn bills says, " strike for any cause, or combine for 
any cause," the Warner bill substitutes the words, " for any purpose 
not unlawful at common law," and thus modifies the right of col- 
lective action by employers or employees to the extent that such a 
standard, if there be one, could do so. 

I would like to say in respect to these organizations that they 
represent not merely employers, but a vast numoer of employees also. 
They realize the necessity for an act of the character of the Sherman 
law; they believe, as Mr. Davenport has well expressed it, that the 
act is the commercial magna charta of our country, and that there is 
the greatest need for protection of a free interchange of commercial 
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intercourse between the States of the Union; they further believe 
the present law expressed the ripened judgment of some of the most 
distinguished men who have ever sat in the Senate, including some 
of its most famous lawyers, who framed a bill which, in their opinion, 
exhausted the power of Congress on that subject. 

Senator Spooner, alluding to the Sherman Act, expressed the 
same opinion at a time when an amendment to exempt certain vol- 
untary organizations was before the Senate. 

I know it is the opinion of many business men in the organizations 
^4iich I have the honor to here represent, that there are many doubts 
and difficulties as to the precise application of the Sherman antitrust 
act to combinations, contracts, or other agreements between business 
men, to which they might be, or would become, parties. There has 
been as much misapprehension among the business men of the coun- 
try as to what this act applies to as has existed among the labor 
organizations of the country as to the effect of the recent Loewe 
decision upon their rights of collective action. The feeling among 
the gentlemen whom I represent is that, considering the innate diffi- 
culty of the subject, of the attempt to apply the interstate-commerce 
clause of the Constitution to the regulation of contracts and com- 
binations in restraint of trade, if this is not the best law that possibly 
could be introduced, it supplies a protection 

Senator Nelson. You mean the law, do jou not? 

Mr. Emery. The law as it stands supplies what has been a fairly 
adequate protection against the combinations of great agffregations 
of capital upon the one side, that could control or monopolize inter- 
state commerce or production, and, on the other hand, has given 
proper protection to business and property interests and personal 
rights, against an attempt upon the part ot voluntary associations to 
restrain interstate intercourse in order to force the acceptance of in- 
dustrial conditions which they felt were necessary to satisfactorily 
attain their own purposes. 

Our members appreciate the fact that when a gieat evil of the kind 
with which this law deals is to be met, there must be transient 
and temporary inconvenience to the few, in order that there may be 
permanent and efficient protection for the many. It has seemed to us 
that the very theory upon which this bill is framed, in the exceptions 
it provides, is in absolute contradiction with the very purpose for 
which the people and the States conferred the power to regulate 
interstate comivierce upon Congress. 

A distinction is here laid down and insisted upon, from an eco- 
nomic as well as from a legal standpoint, between the combinations 
or associations organized for profit and those not organized for 
profit. 

You gentlemen are well informed upon the history of the con- 
ditions that existed between the end of the Revolutionary war and 
the adoption of the Federal Constitution, a space of time which the 
eminent historian Fiske terms " the critical period of American his- 
tory." You are no doubt familiar with the conditions and realize the 
great difficulties then experienced by the people in their interstate 
cominerciar intercourse. There was a continual imposition of duties 
by one colony upon citizens of another, and all sort of frictions and 
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inharmonies were being produced between the different people of the 
different colonies, producing a condition to which Haniilton alludes at 
length in his letters in the Federalist and which formed the basis for 
his argument in defense of the provision in the Constitution which 
gave the Federal Government the power to regulate commerce. This 
condition was also discussed by Jefferson and Madison and many 
other of the early fathers in their correspondence with each other, 
as well as in their public addresses. The State of New^ York had 
hampered its intercourse with New Jersey to such an extent that, as 
one historian remarked, a man could not bring a load of stone or 
wood, or a dozen eggs into New York without paying an impost 
duty, and it seems that New York had an income at that time of from 
60 to 80 thousand pounds a year from impost duties. The inhar- 
monies had reached such a point in Connecticut, I know, that that 
State voted to end all commercial intercourse with New York. This 
condition was so serious that it was felt in the Constitutional Con- 
vention that some means must be reached of giving to a Federal 
power the right to regulate commerce between States and to protect 
such commerce from the interference of State legislatures. 

Senator Nelson. Is it not as important to protect commerce against 
combinations — in other words, from corporations and private in- 
dividuals—as to protect commerce from the invasion of hostile legis- 
lation of the respective States? 

Mr. Emery. Why, surely ; that was the precise point which Justice 
Brewer emphasized in the Debs case, when the defense wes set up that 
these voluntary associations should be permitted to restrain commerce 
in protection of their rights. He said : 

Is it possible, when the Constitution of this country will not i)renUt inter- 
ference with interstate couinierce by the sovereign States tl:eniFHlves. tliat any 
mere combination of individuals shall have a riglit to do tliat which is for- 
bidden to a State? 

vSo, as the original purpose of the interstate commerce clause of the 
Constitution was to give effective protection to intercourse between 
the States, and to prevent interference with it even by the States 
themselves, it can not be assumed that it will be wise legislative 
action to say that a combination that is less liable, if you please, to 
interfere with interstate commerce ought to be excluded from any 
law that would make it an offense for it to combine, or for its mem- 
bers to combine, to interfere with interstate commerce, as though the 
power to interfere with intercourse between the States depended upon 
the fact that the combination doing so possessed capital stock, al- 
though our historical experience has familiarized us with the fact 
that the most drastic and severe interference with intercourse between 
the States has arisen from the combined action of voluntary associa- 
tions. 

Those are perhaps not the most frequent commercial form of inter- 
ference with which we are familiar, but I should say that they are the 
most notorious, and in the four or five instances which have attracted 
the attention of the country they have probably been called to the 
attention of more people than the interference in the course of com- 
mercial relations with the commercial liberty of particular corpora- 
tions or individuals. 
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So this bill lays down, you will observe, as an elementary principle, 
that the only interference from which interstate commerce needs to be 
protected is that of combinations or corporations possessing capital 
stock and having something to sell ; that the interference by voluntary 
associations is so trivial that that is not to be considered. 

We call attention to the fact that the interference of voluntary 
combinations is just as serious as any other interference, in the course 
of commercial relations between corporations or individuals. Wit- 
ness the Debs ca§e, the Toledo and Ann Arbor case, the instances in 
which the attention of Federal courts has been called to contracts be- 
tween voluntary associations and common carriers, as, for instance, 
in the case of the Toledo and Ann Arbor Railroad against the Penn- 
sylvania Railroad, where the famous rule 12 of the Brotherhood of 
Locomotive Engineers was declared to be k rule in restraint of trade. 
It provided that whenever the parties to the contract, the Toledo and 
Ann Arbor R. R. and the Brotherhood of Locomotive Engineers, had 
an industrial controversy any other road must not be asked to haul 
their cars. And as there were, of course, constant contracts made be- 
tween the various common carriers of the country with reference to 
the hauling of their cars over each other's tracks, the rule would have 
meant that whenever the Brotherhood of Locomotive Engineers got 
into- a controversy with any railroad, their employers could not insist 
upon their hauling the cars of that road, and thus the commerce of 
manny innocent parties to such a controversy would have been abso- 
lutely stopped. 

That combination was declared in restraint of trade by Judge Taft, 
in the Toledo and Ann Arbor case, where it was necessary for the 
Toledo and Ann Arbor Railroad to enjoin the Pennsylvania Rail- 
road from refusing the cars of the Toledo and Ann Arbor Railroad 
the Pennsylvania tracks. 

The second case was that of Waterhouse v. Comer, which was an 
illustration both of the possibility of restraint by voluntary associa- 
tions and, on the other hand, of the fair and reasonable treatment 
which the courts have uniformly given to all organizations of labor 
attempting to enter into collective bargains, and illustrates the fact 
that the criticism aimed against them is not well grounded. 

In the Waterhouse v. Comer case a receiver appointed by the 
Federal court, was in charge of the railroad, and a petition was 
filed by the Brotherhood of Locomotive Engineers asking that the re- 
ceiver be instructed to enter into a contract with them. The only ob- 
jection that the court found was this same rule 12, which had been 
passed upon by Judge Taft, and which provided that the operation of 
cars might be interrupted at any time by any disturbance the Brother- 
hood might have with any other railroad. The court said it could 
not give its sanction^to such a contract, but it instructed the receiver 
to enter into a contract with the Brotherhood of Locomotive En- 
gineers, in regard to hours and working conditions, with that pro- 
vision excepted, and with the further understanding that any person, 
whether a member of the Brotherhood of Locomotive Engineers or 
not, could labor for the road under the same conditions. The court 
there gave its approval to the principle of collective bargaining, and 
it said it believed it to be a just means, under proper conditions, of 
regulating relations between employers and employees. 
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And it is to be observed, if I may speak of it incidentally while 
on that subject, that in spite of complaint made, that in every case in 
which the courts of the United States have had occasion to pass upon 
a labor contract or the relations of employer and employee in collec- 
tive bargains, during the course of fifteen years of adjudication of 
the Sherman antitrust act, the court has always reco^ized every 
single right of labor organizations to enter into a collective bargain, 
the right to strike in combinations for the attainment of higher wages 
or better working conditions, for any reasonable or lawful purpose, 
their right only being limited by the fact that it must not be exerted 
for a malicious purpose or for unlawful purpose. The right to strike, 
however, and the right to enter into a collective bargain, and the 
right to form combinations and sell labor in collective bargains are 
rights that have all been approved and passed upon by the courts in 
the course of fifteen years of adjudication on this subject. 

Senator Nelson. You have ten minutes more. 

Mr. Emery. If I can, I want in those few minutes I have left to 
call the attention of the committee to the effect of two sections of 
the proposed act, section 3 and section 4. I think Mr. Davenport 
dwelt on section 4, but he was interrupted, and did not return to his 
thought, and I want to call attention, if I may, to this language : 

That no iguit or prosecution by the United States, under the first six sections 
of the act approved July 2, 1890, shall hereafter be begun for or on account of 
any contract or combination made prior to the passage of this act, or any action 
thereunder, unless the same be in unreasonable restraint of trade or commerce 
among the several States or with foreign nations. 

Then follows a general statute of limitations, providing that 
one year after the passage of this act no action shall be be^n by 
the Government for or on account of any contract or combination 
made prior to the passage of the act. 

Now, so far as the language can be understood, does it not seem to 
provide, Mr. Chairman, a very short statute of limitations, one 
year, after the passage of which time — if there be no prosecution in 
the meantime, or if the organization or association shall not have 
lost its registration or if it shall be an organization that is not 
required to register — there is complete immunity guaranteed ? Com- 
mon carriers get the benefit and immunities of section 4 without the 
registration provided for industrial corporations. In other words, the 
statute of limitations would run in favor of a common carrier engaged 
in a combination in restraint of trade one year after its passage. 
This lan^age, if it has any purpose at all, not only legalizes a com- 
bination in restraint of trade or a contract in restraint of trade one 
year after the passage of this act, but, legalizing the combination, it 
must legalize all actions done in furtherance of the combination or 
the contract entered into prior to the passage of the act. 

In other words, if there existed at the time of the passage of this 
act any combination which is for an unlawful purpose, or which en- 
deavors to do lawful things by unlawful means, and that combina- 
tion is not prosecuted in one year, then, if the language of this act 
means anything it means that the combination is legalized, beyond 
prosecution. 

In other words, to take a familiar illustration, the American Fed- 
eration of Labor is organized, if not supremely, at least as one of its 
40139—08 6 
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chief purposes, as stated in this complaint in intervention in that 
Loewe case, to conduct boycotts. 

Mr. Davenport. That is in the constitution. 

Mr. Emery. I was going to refer to the case. In their complaint 
in intervention, they call attention to the fact that their constitution 
especially provides for the carrying on of boycotts. Now, under 
all aspects of common or statutory Taw, in either the States or the 
nation, or abroad, with which we are at all familiar, the boycott is an 
unlawful thing. An attempt, therefore, to boycott is an attempt to 
do an unlawful thing, and the combinations for the purpose of 
effectuating a boycott is an unlawful combination. Now, would 
not the effect of this language be that if the American Federation 
of Labor, having that purpose laid down in its constitution, were 
not prosecuted for the purpose there clearly laid down, during the 
year following the passage of this act, would not the operation of 
time then legalize the combination and therefore legalize any action 
done in furtherance of it, or at least put it beyond the possibility 
of prosecution? 

So that the very state of facts in the Loewe case, one year after 
the passage of this bill, in view of the fact that the combination 
to do the very thing that w*as there declared to be illegal is legalized, 
would not constitute an offense. 

That would also be true of any combinatioa between two or three 
carriers or between three or four carriers in restraint of trade. If 
the combination was entered into in contemplation of the passage 
of this bill to become operative one year after it was passed, how 
could such a contract in restraint of trade be reached by this law? 

The statute of limitations would have run against any prosecu- 
tion; cancellation of registration would accomplish nothing, because, 
under the prior provision of this bill, they would have ^en regis- 
tered for one year, and therefore would have obtained the benefit 
of immunity. 

Mr. Davenport. They are not required to. 

Mr. Emery. Even under that theory that they had to register, 
but under the language that comes in the latter part of the fourth 
section, it provides here — 

That no corporation or association authorized to register under section 8 
of the said act approved July 2, 1890, as amended, shall be entitled to the 
benefit of this immunity, if it shall have failed so to register, or if the regis- 
tration of such corporation or association shall have been canceled before 
the expiration of one year after such registration. 

So conMnon carriers are not required to register, they are not 
required under section 8 to do so, they only have under section 
11 the opportunity to submit specific contracts or statements of 
combinations to which they are parties, with reference to having 
the commissioner pass upon whether such contracts or combinations 
are reasonable or unreasonable restraint of trade. They therefore 
get the benefit of this immunity without registration. 

Senator Nelsoi^^. It is now about 12 o'clock, and the committee 
will stand adjourned until Friday at 10 o'clock. 

(The subcommittee thereupon adjourned until Friday next, May 8, 
1908, at 10 a. m.) 
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Washingtoi^, D. C., Friday^ May 5, 1908. 

The subcommittee met pursuant to adjournment at 10 a. m. 

Present: Senators Nelson (chairman), Depew, Dillingham, and 
Clarke. 

The following brief was filed with the committee, being the brief 
of Mr. Nathan Bijou, on behalf of the Merchants' Association of 
New York, in opposition to the bills S. 6440 and S. 6331. 

The Sherman law should be modified; bat a oompetent Federal com- 
mission should inyestigate the entire sitaation with reference to the rela- 
tions between the Goyernment and industrial combinations and should re- 
port its eonclusions to the Congress, as a prerequisite to anj legislation. 

In considering these bills, the first question which ^suggests itself is, 
need the Sherman law be amended. To this, our answer is in the 
affirmative. 

In the first place, the history of the act shows that while it and 
the bills which preceded it along the same line were in course of de- 
bate in the Senate from time to time from August 14, 1888, until 
April 8, 1890, and in the House from the latter date until its final 
passage on June 20, 1890, it seems to have been the impression among 
the legislators that they had by no means exhausted the subject by 
investigation, nor expressed a final legislative word by its passage. 
Indeed, Senator Edmunds, who reported the bill in its present shape 
from the Senate Judiciary Committee, said in the debate on April 
8,1890: 

We are trying to strike at great evils in a broad way and leave the details 
and difficulties that might afterwards arise to be repaired by legislation. 

« * * * * * « 

We all felt that ♦ ♦ ♦ we would frame a bill that would be clearly 
within our constitutional power, that we would malte its definition out of 
terms that were well known to the law already, and would leave it to the courts 
in the first instance to say how far they would actually c^rry it or its defini- 
tions as applicable to each particular case. 

The respective decisions of the Supreme Court in United States v. 
Trans-Missouri Traffic Association, on March 22, 1897, 166 TJ.. S., 290 
(confirmed by that in United States v. Joint Traffic Association, Oc- 
tober 24, 1898, 171 U. S., 505), and in Addyston Pipe and Steel Com- 
pany V. United States, December 4, 1899, 171 U. S., 211, may be said 
to have first aroused the attention of the business community to the 
sweeping character of the Sherman Act. Previous to that time no 
far-reaching efficiency had been attributed to the law. On the con- 
trary, the decision in United States v, E. C. Knight Company (the 
Sugar Trust case)', January 21, 1895, 156 U. S., 1, had suggested that 
the act was rather limited in its operation, since it was held not to 
apply to the case of a possible monopoly organized within "a State, 
even though its goods were sold into other States. But the general 
understanding of the Trans-Missouri case is that it held the act to 
forbid, not merely contracts in unreasonable restraint of trade, but 
all contracts in restraint of trade, provided the restraint was a direct 
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result of the contract. It must not be understood from this^— and the 
c6urt has pointed out the distinction in Cincinnati Packet Company 
V. Bay, January 2, 1906, 200 U. S., 179 — that the act has changed the 
old common-law rule that a contract restraining trade to a reasonable 
extent will be upheld, provided it is appurtenant to a sale of prop- 
erty and the protection of the good will accompanying the same. 
But I believe it a fair statement of the court's position to say that 
contracts or combinations not connected with such a sale of property 
and good will, but directly restraining trade or forming a monopoly, 
are held to be illegal without re^rd to whether the parties or anyone 
else may consider the restraint involved to be merely reasonable. I 
shall revert to the question of reasonableness further on. 

In the Addyston case a contract between several pipe-manufacturing 
corporations, apportioning business in various States among them- 
selves by an arbitrary rule, and virtually. suppressing competition as 
among themselves by arranging for the award of business to the sev- 
eral members by agreement, was held to be obnoxious to the law. 
Thereafter, the Northern Securities case, March 13, 1904, 193 U. S., 
197, 343-354, decided that the mere fact that the combination in re- 
straint of trade, or forming a monopoly, took the form of a corpora- 
tion chartered under the laws of some State of the Union would not 
remove the transaction from the condemnation of the act. It would 
seem from this to be a fair inference that all the large holding cor- 
porations formed in recent years which, necessarily, in the course of 
their operations, must be accomplishing the same results that were 
merely aimed at by the contracts condemned in the Addyston case, 
might be held obnoxious to the provisions of the Sherman law. What- 
ever nice distinctions may be developed by astute legal differentiation, 
as applicable to one or the other particular case as it may arise, the 
bald fact can not be overlooked that the ' community as a whole is 
under the impression that the great aggregations of capital through- 
out the country which are conducting a large part of our daily total 
business are condemned by the terms of the Sherman act as inter- 
preted by the Supreme Court. This condition is necessarily demoral- 
izing, because it confronts the officers of the Government with the 
task of attacking established conditions in nearly every branch of 
trade, with results which threaten to be so utterly destructive as that 
their mere possibility seems appalling. On the other hand, the busi- 
ness community is subject to the discouragement of the belief that it 
is violating the statute, yet compelled by the inexorable law of busi- 
ness necessity to continue in its present course, while capital, pro- 
verbially timid, is by these apprehensions dissuaded from engaging in 
new enterprise. 

The proper course pointed out by the logic of this situation is a 
thorough investigation of the economic and legal considerations which 
should dictate the future policy of the Gk)vernment in its relation to 
the great corporations. If, indeed, the Legislature means a con- 
demnation of contracts and combinations as sweeping as the terms 
of the Sherman Act import, then there will have to be, at- whatever 
cost, a readjustment of business conditions to accord with the law. 
If, on the other hand, as seems to be the prevailing impression, there 
are many combinations or contracts in restraint of trade, or tending 
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to create a monopoly, which are not merely harmless, but may be of 
actual value to the conmiunitjr as a wholie, these should be pointedly 
excepted from the condemnation of the law, and definite standards 
be fixed by which the conmiunity may hereafter measure the regu- 
larity of its transactions. 

Appreciating the magnitude and difficulty of this task and the 
need of careful investigation and painstaking deliberation to enable 
the formulation of such rules of business, the Merchants' Association 
has recommended, and hereby respectfully urges upon your atten- 
tion, the advisability of a commission or committee (the form is of 
little moment) to study the problem and report its recommendations 
at the earliest possible date to the Congress. 

It may be that this recommendation will be regarded in some quar- 
ters as dilatory, but that criticism is hardly justified. Since the Trans- 
Missouri decision in 1897, eleven years ago, the subject has been in 
course of almost constant agitation, yet nothing has been done in the 
way of legislation, largely, we believe, because no comprehensive or 
intelligent programme has been capable of formulation. Not dila- 
tory, but truly expeditious, would be any course which might set in 
motion a preparation of the rules by which future business should 
be judged and conducted. It is only by study of the concrete excep- 
tions from the inhibition of the Sherman law to which the various 
interested members of the business community believe themselves to 
be entitled, or conversely, by ascertaining the particular method or 
practice which perhaps alone renders combination obnoxious, that 
we may arrive at the formulation of general principles; or, even 
failing that, we may be able to tabulate into definite categories the 
very methods or practices to be forbidden or allowed, as the case may 
be. In the course of this investigation, we may facilitate our work 
by comparison with the experience of other countries, allowing due 
weight to the difference in our institutions; and finally, the entire 
progranmie must be framed with adequate consideration of the lim- 
itations imposed by our Constitution. 

Thus, for example, in the House of Representatives, on June 2, 
1900, in a debate on a proposal to amend the Constitution in refer- 
ence to trusts and monopolies, Mr. Parker, of New Jersey, depre- 
cated the general condemnation of combinations contained in the 
Sherman law and asserted as his opinion that their harm lay in the, 
methods which they pursued. He indicated preferential treatment 
by railroads, either in the form of rebates or otherwise, and the boy- 
cott, whether practiced by employees against employers or manu- 
facturers against middlemen to enforce methods or prices, as the 
chief evils attendant on the operations of the trusts. 

Mr. Culberson, on May 1, 1890, in the debate on the Sherman 
Act, expressed his opinion that an agreement compelling the buyer 
not to sell below a certain price, and if any corilpetition should show 
itself, then to drive it out by underselling, was one of the worst fea- 
tures connected with the combination which he had in mind. 

Other men believe it to be the practice of some great combinations 
to maintain prices at points where there is no competition and to sell 
at much lower prices where competition is in evidence for the pur- 
pose of suppressing it, thus making the public pay in one place for 
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the losses which the combination is making in another, the very pur- 
pose of those losses being to drive out competition and to enable the 
final raising of prices after that competition has been destroyed. 

I cite these instances as illustrating the possibility of defining what 
methods or practices are to be condemned, instead of the mere fact 
of combination. Other examples may be found in the illustrations 
cited by 'Mr. Henry R. Towne, president of the Merchants' Associa- 
tion, in his testimony before the House Committee on the Judiciary 
on April 16. 

Moreover, it must not be forgotten that not all wise men are agreed 
on some of the fundamental principles said to govern this intricate 
economic problem. Thus it is pointed out that while monopoly is 
condemned because it tends to raise prices to the public, it is charged 
with cutting prices in places in order to crush out competition. But 
to follow this argument out to its reasonable conclusion, there seems 
to be some merit m the claim that if cutting prices results in crushing 
competition, raising prices inordinately will create competition. On 
the other hand, if prices are maintained at a moderate figure, it is 
hard to see wherein lies the evil of the monopoly. I am not by this 
seeking to intimate that the influence and tendency of monopolies is 
not injurious to the public, but to point out that there may be possi- 
bilities of correction in the unrestricted freedom of commerce at pri- 
vate initiative. t 

GENERAL OBJECTIONS TO THE BILLS. 



RESTRAINT OF TRADE, UNLESS SOME DEFINITE STANDARDS ARE FIXED 
WHEREBY TO JUDGE THE REASONABLENES^S. 

It is for the purpose of emphasizing the need of a commission as 
exemplified by the practical impossibility of any other course, rather 
than for the mere purpose of criticism, that I shall endeavor to point 
out the objections to the proposed legislation now under consideration. 

Before referring in detail to the separate sections of the two bills 
it will be profitable to consider a feature common to both, namely, 
an attempted diflFerentiation between contracts in reasonable, and 
contracts in unreasonable, restraint of trade. 

The Foraker bill confines itself to limiting the condemnation of 
the Sherman Act to contracts in unreasonable restraint of trade; 
the Warner bill involves many other features in addition. 

My objection to both bills is that the phrases " contracts in reason- 
able," and " contracts in unreasonable restraint of trade " are not now 
capable of concrete definition for practical purposes by a court of 
justice, and still less so by an administrative officer or body. It may 
be that if the courts "were forced to determine this question, by a 
statute which they would hold constitutional and enforcible, they 
would, in the course of many years, by numerous decisions, establish 
a set of rules or standards by which the subject could thereafter be 
governed; but, in the meanwhile, all business affected by these con- 
siderations would be conducted subject to endless doubt and con- 
fusion. As the situation stands, at present, I respectfully submit 
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that the Legislature alone can determine what is a contract in reason- 
able and what one in unreasonable restraint of trade ; and this it can 
accomplish in practice only by setting forth categories wherein such 
contracts may be placed, or establishing clear-cut standards by which 
they may be judged. 

As already indicated hereinabove, the term " reasonable restraint of 
trade" is one kiiown to the law almost exclusively in connection 
with the sale of property or business accompanied by its good will ; 
and the restraint of trade considered is a covenant oi the vendor not 
to engage in the same or similar business within certain limitations 
of time and place. It is to the measure of these limitations that the 
courts have addressed themselves in discussing the quantity and 
quality of the restraint. The necessity for the decision arose out of 
the established public policy of the State to require that each citizen 
should be and remain self-sustaining, and should therefore not 
unreasonably limit his earning capacity ; and from the doctrine that 
the State, as a whole, was entitled to the active services of every 
citizen in some form of productive occupation. Hence the question? 
to be determined by the court was whether, within those require-^ 
ments, the restraint imposed by the vendor upon himself went beyond 
the lines of public policy or beyond the need of reasonably protecting 
the good will sold. 

It is thus apparent that the reasonableness to be decided in such 
cases was a reasonableness in respect of a particular measure or stand- 
ard, namely, the necessary protection of the ^ood will and the co- 
temporaneous preservation of the vendor's individual earning capac- 
ity. It is also evident that the terms " reasonable and unreasonable 
restraint of trade," as sought to be interjected into the Sherman Act, 
raise a far wider — in fact, an unlimited — question. Reasonable in 
respect of what ? I ask. Is the reasonableness of the combination or 
contract to be determined by its size, as measured by its capital or by 
its operations? Shall it be determined by its form of organization 
or by its methods of business ? By the gross amount of its profits, or 
the percentage of return upon the capital invested ; and if so, then by 
what standards shall it be ascertained whether that capital be rea- 
sonable? In short, it must be clear that to leave to anyone but the 
Legislature the determination whether contracts or combinations be 
generally in reasonable or in unreasonable restraint of trade is vir- 
tually to commit to another body the task which properly, under 
our Constitution, can be undertaken by- the Legislature alone, namelj^, 
that of defining what kinds of contracts and combinations shall be 
allowed and what condemned. 

This view is fairly well confirmed by established authority* In a 
careful review of this very point the Supreme Court in the Trans- 
Missouri case, 166 U. S., at 339, concludes: 

To say, therefore, that the act excludes agreements which are not in unrea- 
sonable restraint of trade, and which tend simply to keep up reasonable rates 
for transportation, is substantially to leave the question of reasonableness to> 
the companies themselves. 

And further on, referring to the evident purpose of the act to main- 
tain competition unrestricted, they present the view of those who 
advocate that theory. 
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At page 333: 

Competition, they urge, is a necessity for the purpose of securing in the end 
just and proper rates. 

And at page 339 : 

The claim that the company has the right to charge reasonable rates, and 
that therefore it has the right to enter into a combination with competing 
roads to maintain such rates, can not be admitted. The conclusion does not 
follow from an admission of the premise. What one company may do in the 
way of charging reasonable rates is radically different from entering into an 
agreement with other and competing roads to keep up the rates to that point. 
If there be any competition, the extent of the charge for the service will be seri- 
. ously affected by that fact. Competition will itself bring charges down to what 
may be reasonable, while in the case of an agreement to keep prices up, compe- 
tition is allowed no play ; it is shut out, and the rate is practically fixed by the 
companies themselves by virtue of the agreement, so long as they abide by it. 

In the famous Nebraska railroad commission case, Smyth v. 
Ames, cited in 1898, and reported in 169 U. S., 466, the court said, at 
page 527: 

What are the considerations to which weight must be given when we seek 
to ascertain the compensation that a railroad company is entitled to receive, 
and a prohibition upon the receiving of which may be fairly deemed a depri- 
vation by legislative decree of property without due process of law? Undoubt- 
edly that question could be more easily determined by a commission composed 
of persons whose special skill, observation, and experience qualifies them to so 
handle great problems of transportation as to do justice both to the public and 
to those whose money has been used to construct and maintain highways for 
the convenience and benefit of the people. But despite the difficulties that 
confessedly attend the proper solution of such questions, the court can not 
shrink from the duty to determine whether it be true, as alleged, that the 
Nebraska statute invades or destroys rights secured by the supreme law of the 
land. 

The next twelve pages of the opinion are devoted to an examina- 
tion of the facts brought out in the voluminous record before the 
court, with the result that the court finds that the rates established 
by the Nebraska commission were so low as that the receipts from 
the intrastate, namely, local business, would not have equaled the 
cost of operation. This was held by the Supreme Court to be the 
taking of property without due process of law, and, therefore, re- 
pugnant to the fourteenth amendment. 

In further discussing the question in a general way, the court says, 
at pages 546-547 : 

We hold, however, that the basis of all calculations as to the reasonableness 
of rates to be charged by a corporation maintaining a highway under legisla- 
tive sanction must be the fair value of the property being used by it for the 
convenience of the public. And in order to ascertain that value the original 
cost of construction, the amount expended in permanent improvements, the 
amount and market value of its bonds and stock, the present as compared with 
the original cost of construction, the probable earning capacity of the property 
under particular rates prescribed by statute, and the sum required to meet 
operating expenses are all matters for consideration, and are to be given such 
weight as may be just and right in each case. We do not say that there may 
not be other matters to be regarded in estimating the value of the property. 

Now, it must be remembered that the question of reasonableness 
in this case referred only to the reasonableness of a rate to be chared 
for transportation; yet, notwithstanding the comparative simplicity 
of the standard applied in that particular case, the Supreme Court's 
decision occupies 35 printed pages. 
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An illuminating opinion confirmatory of the views herein expressed 
is to be found in the lan^age of Judge William H. Taft, writing in 
the United States circuit court of appeals in the case of United 
States V. Addyston Pipe & Steel Co., 85 Fed. Rep., 271, at 283-284: 

Much has been said In regard to the I'elaxing of the original strictness of the 
common law in declaring contracts in restraint of trade void as conditions of 
civilization and public policy have changed, and the argument drawn there- 
from is that the law now recognizes that competition may be so ruinous as to 
injure the public, and, therefore, that contracts made with a view to check 
such ruinous competition and regulate prices, though in restraint of trade, and 
having no other purpose, will be upheld. We think this conclusion is unwar- 
ranted by the authorities when all of them are considered. It is true that cer- 
tain rules for determining whether a covenant in restraint of trade ancillary 
to the main purpose of a contract was reasonably adapted and limited to the 
necessary protection of a party in the carrying out of such purpose have been 
somewhat modified by modem authorities. * * ♦ But these cases all In- 
volved contracts In which the covenant in resti-aint of trade was ancillary to the 
main and lawful purpose of the contract, and was necessary to the protection 
of the covenantee In the carrying out of that main purpose. They do not mani- 
fest any general disposition on the part of the courts to be more liberal in sup- 
porting contracts having for their sole object the restraint of trade than did the 
courts of an Earlier time. It Is true that there are some cases In which the 
courts, mistaking, as we conceive, the proper limits of the relaxation of the 
rules for determining the unreasonableness of restraints of trade, have set sail 
on a sea of doubt, and have assumed the power to say, in respect to contracts 
which have no other purpose and no other consideration on either side than the 
mutual restraint of the parties, how much restraint of competition is in the 
public Interest and how much Is not. 

The manifest danger In the administration of justice according to so shifting, 
vague, and Indeterminate a standard would seem to be a strong reason against 
adopting it. 

If then, as a general question of law, or as it may be termed, a 
mixed question of law and fact, the reasonableness of a contract can 
not be ascertained without the application of some measure or stand- 
ard previously established, how much less can so vague a definition 
be applied to the designation of a crime in a penal statute ? 

Without further comment, I refer to the opinion of Mr. Justice 
Brewer, then circuit judge, in Chicago & Northwestern Railway Co. 
V, Day, 1888, 35 F. E., 866, 876, where he reviews various relevant 
cases and indorses the conclusion that — 

no penal law can be sustained unless Its mandates are so clearly expressed that 
any ordinary person can determine In advance what he may and what he may 
not do under It. 

In McChord v. Louisville & Nashville R. R. Co., 183 U. S., 483, 
the Supreme Court quotes with apparent approval decisions of the 
supreme court of Kentucky to the same effect. And the pernicious 
effect of a penal statute in such indefinite and uncertain terms is 
pointed out again by Judge Brewer in Tozer v. United States, 52 
F. R., 917. 

2. Governmental " control and supervision " of industrial 
corporations is not practicable without a clear definition of the 
functions of corporate life which it is proposed to supervise and 

CONTROL. 

Another general consideration affecting, however, only the Warner 
bill, is that it involves a palpable change of public policy toward 
industrial corporations. In place of the enactment of rules and prin- 
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ciples to which it will be anticipated that all corporations shall con- 
form, and leaving violations to be corrected at the instance of the 
Government, either on private information or on its own initiative 
where the offense becomes notorious, the Warner bill proposes to 
substitute a system of incessant governmental administrative super- 
vision and control. In this step, I see two potent difficulties: The 
one, the immensity of the task, covering the operations of thousands 
of ^eat corporations all over the country, a point to which I shall 
agam allude; the second, the necessity, in order to enable an intelli- 
gent administration of the act, of determining what it is that the 
Government shall supervise and control. This question is not an- 
swered by the allegation, made on high authority, that no judicial* 
tribunal has the knowledge or experience to determine in the first 
place whether a given combination is advisable or necessary in the 
interest of the public, and that, therefore, some executive department 
should be given this power. I am not asking what body shall exer- 
cise the control, but over what factors of corporate life or activity 
the control is to be exercised ? It may be, as is said by the same high 
authority, that " a court may decide what is faulty, but it has no 
power to make better what it thus finds to be faulty," although as 
a matter of fact the constructive rules of oui* common law have been 
built up by years of criticism, or rather, by general adjudication by 
the judiciary. But whether that estimate of the part played by the 
judiciary in our system of government be accurate or not, it contains 
no scintiUai of proof that the Executive Department of the Govern- 
ment can successfully build up a constructive policy toward the great 
corporations by exercising " control " over them. The question re- 
curs, what is meant by Gk)vernment control of an industrial corpora- 
tion? Shall it be of the capitalization or the finances; the form of 
organization, its size, the personnel of the directors and official stafif, 
or, finally, shall it be of the profits ? And if it be the latter — which, 
after all, is the final test of a business corporation — why not cut the 
Gordian knot, at once and at the outset, by providing that no cor- 
poration shall earn more than a fixed return upon the capital actually 
invested, and in order to prevent evasion of the act, install Govern- 
ment supervision to determine the actuality of the investment? 

Here seems to lie the crux of the difficulty. It must be remembered 
that we are not now dealing with the abuses practiced by promoters 
or directors of corporations upon stockholders. With these, the civil 
law, at private initiative, is either now capable of dealing, or else 
those laws should be strengthened in detail. We are considering the 
relations of the corporations to the public, and the consequent control 
which the Government should exercise over them. It is said that we 
can find an analogy for the policy to be pursued toward industrial 
corporations in the enactment which established the Interstate Com- 
merce Commission and the experience of the good results of its activi- 
ties in respect of transportation corporations; but to my mind that 
merely accentuates the need upon which I am insisting, of formulating 
exactly the evils at which we are aiming and the factors which we 
wish to control. The good results claimed for our railroad legislation 
are, in the first place, not due merely to the activities of the Interstate 
Commerce Commission. In large part they are due to our having 
sought out the one great predominating evil, rebates, and having 
legislated that mischief forcefully and directly out of existence. 
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Other assumed abuses of railroad management, as, for example, pool- 
ing, have also been specifically prohibited by law. In the next place, 
the chief power of the Interstate Commerce Commission, since its 
organization, has been the control of rates, either indirectly, as, prior 
to the Hepburn Act of 1896, or directly, under the latter act, which 
gives it the right to fix rates (the constitutionality of which, by the 
way, has not yet been directly adjudicated). If, therefore, any 
analogjr in respect of industrial corporations is to be drawn from our 
legislative experience in regard to railways, I should think it would 
be that we should first ascertain what are the specific and important 
abuses practiced by industrial combinations and l^^slate specifically 
against them. If that should prove to be insufficient, it would tie 
time to think of Government control. And here a^in I must repeat 
that, as at present informed, we know of no direction in which such 
Government control could be efficiently exercised or precisely defined, 
except it be (as in the case of the Interstate Commerce Commission) 
a control of prices, and consequently of capitalization also — a step so 
radical and far-reaching that I doubt whether it be within the present 
contemplation of anyone. 

Of course it may very well be that if we embark on the open sea 
of what we call Government control and supervision of industrial 
corporations, without specifying the evils to be corrected or the ele- 
ments over which control is to be exercised, and commit this function 
to an Executive Department, we shall, in the course of years, at the 
cost of manifold experience wrung from doubt, uncertainty, and 
business disturbance, evolve a fixed policy which can be formulated ; 
but I respectfully submit that the wiser, safer, and, in the long nm, 
more expeditious method would be to endeavor, at least in the first 
instance, to formulate by study and investigation so much of this 
policy as may prove to be presently capable of ascertainment. 

3. Objections in detail. 

1 proceed to a consideration of the details of the Warner bill. 

Disregarding the provisions aflFecting labor organizations and trans- 
portation companies, with which I do not, in this argument, pur- 
pose to deal, and confining ourselves solely to the proposed changes 
m respect of contracts or combinations in restraint of trade, the prin- 
cipal objections to the bill may be summari-zed as follows : 

A. — Its dctual administration involves practical impossibilities, 

I. Section 10 provides that contracts may be filed with the Com- 
missioner of Corporations, who, " with the concurrence of the Secre- 
tary of Commerce and Labor " (both these officers being hereinafter 
jointly designated by me as the Secretary), shall determine whether 
the contract be in reasonable or unreasonable restraint of trade. It 
surely can not be intended that the' determination of the Secretary 
shall be merely arbitrary. I have already pointed out the difficulty, if 
not impossibility, of his adopting any standards now known whereby 
to guide his judgment. Indeed, if such standards can noW be enun- 
ciated, there seems to be no reason why they should not be incor- 
porated in the bill itself and the exemption be applied to contracts 
which conform to that standard, without the need of any intermedi- 
ate administrative action. 
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But, apart from any other considerations, it is difficult to under- 
stand how any. officer or set of officers could cope intelligently with 
the mass of contracts that would necessarily be submitted for deci- 
sion, not to speak of mastering the unlimited and intricate facts and 
, details necessarily involved. 

{ It is claimed by the proponents of the bill that it gives a corpora- 
tion or person presenting a contract into which he is about to enter 
; the opportunity of ascertaining in advance what the attitude of the 
;' Government thereto will be. That may be true in reference to a 
! contract in regard to which ample time may be available for deter- 
f mining whether it shall be made or not. But in view of the fact that 
most contracts, even those which occupy much time in their negotia- 
tions, must be signed with reasonable promptness or are apt to fail 
of execution, and that many important contracts are negotiated and 
closed within a very few days, the advantage said to be afforded by 
this bill is to a large extent academic, since it would virtually b!e 
necessary to make the Government a third party to the negotiation 
and concluding of every contract of any miportance — a palpable 
impossibility. 

Moreover, in view of the proposed appeal to the court to be awarded 
by the changes in the bill, the supposed advantage hereinabove re- 
counted would be much minimized, since it is quite possible that the 
Secretary might declare a contract unreasonable, and thus put a 
virtual veto upon its execution, while the court might finally declare 
it to be reasonable long after the need or opportunity for its execu- 
tion had passed. 

II. Section 8 requires, as a prerequisite to registration, that the 
corporation must " file a written statement setting forth such informa- 
tion concerning the organization of such corporation or association, 
its financial condition, its contracts, and its corporate proceedings as 
may be prescribed from time to time by the President," etc. This, 
again, we submit, will involve so vast a mass of documents as to be 
beyond the bounds of useful examination. 

B. — The exemption intended in the hill goes further than intended. 

The exemption provided in the bill apparently goes much further 
than might be assumed from the character of the ruling to be made 
by the Secretary. Thus, if he by nonaction virtually declares a con- 
tract to be merely " in reasonable restraint of trade," the corporation 
filing it will secure exemption not only from the first, but also from 
the second, section of the Sherman law, which forbids monopolies. 

I am, of course, aware of the close connection which may be said to 
exist between the economic and legal doctrines applicable to contracts 
or combinations in restraint of trade and what we call monopolies; 
but there are certainljr many points of difference between a monopoly 
and combinations which avail of contracts in restraint of trade as 
that term has been defined in our jurisprudence. Reasonableness has 
not, to my knowledge, ever been predicated of monopolies ; and it is 
conceivable that an obnoxious monopoly might submit a contract in 
reasonable restraint of trade, and would, upon the contract being so 
denominated, become, under this bill, exempt from prosecution on the 
ground of being a monopoly. 
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Since I called the attention of the proponents of the bill to this 
omission they have redrafted the section of the bill relating to this 
subject. But while the change proposed by them leaves the exempted 
combination still open to attack on the ground of monopoly, it extends 
the exemption to "any acts done in performance of " the contract or 
combination decided to be reasonable. Now, the phrase " acts done in 
performance of a contract " is a very vague one, and may cover all 
the acts of a combination ; thus, a contract quite innocuous m its char- 
acter might be made to shield from prosecution the most obnoxious 
methods and practices claimed to be in performance thereof. 

There are other technical flaws in the draft of the proposed change 
which I have seen. 

C. — The requirement that information he furnished may he re- 
garded as invading personal rights. 

The information required to be furnished as a prerequisite to 
registration covers, apparently, so large a field of what has hereto- 
fore been universally regarded as the necessarily private affairs of 
business as to threaten serious embarrassment to any corporation or 
individual undertaking to furnish it. Moreover, there is no provi- 
sion that such information shall be protected against publicity. 

D. — The information required to he furnished does not necessarily 
cover the abuses sought to he corrected. 

Assuming it to be one of the purposes of the bill, as seems to be 
quite evident, to vest in an executive department, if not supervision, 
at least adequate knowledge of the operations of corporations so as 
either to prevent, or warn against, illegal or improper operations, 
the information required to be furnished under the categories enumer- 
ated in section 8 or the bill would be inadequate to that end. One of 
the most frequently heard complaints against vast combinations of 
capital is the unfairness of the competition to which they subject the 
small man. This unfair competition is evidenced sometimes in the 
form of what is really a boycott; sometimes it appears as a quasi 
blacklist; and again, in the shape of acute underselling at points 
where competition is rife, while maintaining prices where no com- 
petition exists — to all of which abuses I have made some detailed 
reference heretofore. Now, unfortunately, these practices are not 
necessarily governed by contracts; in fact, many or them can not be. 
Nor would any of the information furnished under the categories 
enumerated in section 8 show the existence of such practices. Indeed, 
the phrase " unfair competition," although it plays an important 
part in the antitrust legislation of the Australian Commonwealth 
(see the Industries Preservation Act of 1906), is not mentioned in, 
nor covered by, the Warner bill. 

We pass now to a consideration of some of the purely legal ques- 
tions involved in the proposed legislation, and shall endeavor to deal 
with them as succinctly as may be, by the mere indication of the 
important points and the citation of pertinent authorities, without 
elaborate comment. 
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E. — Constitutionality, 

I. (a) The power sought to be committed to the Secretary is 
either a judicial or a legislative power, intrusted to an executive 
officer. This is in conflict with the well-founded principle of the 
separation by our Constitution of the three governmental functions, 
i. e., legislative, executive, and* judicial. 

Chicago Eailroad Co. v, Minnesota, 134 U. S., 418, at 458. 

Maximum Eate Case, 167 U. S., 479, at 499, 505-506. 

(fe) If, as has been intimated, it is to be regarded as an exercise 
of the amnesty power of Congress, it is an unwarranted delegation 
of that power to the executive. 

Brown v. Walker, 161 U. S., 591, at 601. , 

The Laura^ 114 U. S., 411, at 414-416, where the right of Congress 
to delegate to the Secretary of the Treasury power to exempt from 
fine for certain violations of the navigation law, is sustained because 
of its exceptional character and long acquiescence (since 1797) in 
that form of procedure. 

It is claimed by the proponents of the bill that the immunity 
granted is merely equivalent to a direction to the Attorney-General 
of the United States not to prosecute. But a little thought will show 
that that is not the case. An Attorney-General may determine not 
to prosecute because, on the facts before him, he may not think that 
the statute has been violated; but he may change his mind, or his 
successor may think differently, or additional facts may be forth- 
coming as a basis for a different conclusion. Under the proposed 
bill, however, when the Secretary has allowed a contract, after the 
lapse of thirty days, to be denominated " reasonable," the Sherman 
law will virtually become amended as to that transaction by exempt- 
ing the party from prosecution except on the ground of unreason- 
ableness.; and no change of opinion on the part of any Attorney- 
General, and no presentation of additional facts can restore the law 
to its ori^nal operative force in respect of that contract. 

II. If it be contended thjtt the power confided to the Secretary is 
neither judicial nor legislative, but merely that of granting an execu- 
tive privile^) then it would seem that the bill is open to the objection 
that it deprives persons of their property without due process of law, 
inasmuch as it inflicts punishment on one class and exempts another 
class from that punishment, although the classification is not based 
upon grounds of public policy or necessity, but solely on an executive 
opinion. 

It must be remembered that the right to contract freely is a funda- 
mental personal right of the citizen. 

Adair v. U. S., 208 U. S., 161, at 172. 

Powell V. Penn., 127 U. S., 678, at 684. 

This right is subject to be limited only to the extent that the exer- 
cise of it may be deemed " inconsistent with the public interests or as 
hurtful to the public order or as detrimental to the public gdod" 
(Adair case as above). To leave the limitation, or the exemption 
from such limitation, ifco be determined by the Secretary as each par- 
ticular case might affect his judgment or his administrative wish, is 
open to the objection herein set forth. 
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An arbitrary classification of persons or corporations to be aflpected 
by inhibitive legislation appears to be obnoxious to the fifth amend- 
ment. 

Employers Liability Cases, 207 U. S*, 463, at 503 (see also counsel's 
brief, at 484). 

III. A curious situation would arise if two parties, whom we will 
designate as A and B, having made nearly identical contracts — which 
we will assume to be actually only in reasonable restraint of trade — 
should file those agreements, and the Secretary should determine 
the contract of A to be reasonable and the contract of B to be unrea- 
sonable. A would, thereupon, be exempt from attack except his con- 
tract be unreasonable. B would be subject to attack on the plea that 
his contract was in restraint of trade, whether reasonable or unreason- 
ble, and there would be no means available to him of ascertaining judi- 
cially whether his contract was actually in reasonable or unreason- 
able restraint of trade, since that issue would not occur in the Gov- 
ernment's suit against him under the Sherman Act. 

It is now proposed, by way of amendment to the Warner bill, that 
an appeal should lie finally to the supreme court of the District of 
Columbia. 

Two considerations at once suggest themselves: The first, one of 
law, namely, what issue cognizable at law would thus be raised for the 
determination of the court; the other, why the ponderous intermedi- 
ate machinery of a determination by the Secretary and then by the 
Interstate Conmierce Commission should be interposed before the 
decision of the court. If the court is to be the final arbiter, then it 
would seem to be the proper course to provide that atiy corporation 
registering should be liable to prosecution only for contracts in un- 
reasonable restraint of trade, and leave it to the courts to determine 
the nature of each contract in that respect. 

An objection similar to that comprised in II is urged against the 
requirement of the bill that a corporation applying for registry and 
consequent immunity must file a statement containing " such informa- 
tion concerning its organization, financial condition, contracts, and cor- 
porate proceedings as may be prescribed bv the President from time 
to time." If these items of information have clear reference to or 
connection with interstate commerce or considerations affecting it, 
then the furnishing of this information may be a proper and constitu- 
tional condition precedent to the immunity. But if, as is quite possi- 
ble, they be held to go far beyond any requirements involved in inter- 
state commerce they would, if obligatory, be beyond the power of 
Congress to impose; or if 6ptionaI merely, be the means again of 
establishing just such an arbitrary classification as is enumerated in 
II and be open to the same objection there set forth. 

Adair v. U. S., 208 U. S., 161, at 178. 

Employers Liability Cases, 207 U. S., 463, at 498 to 499. 

IV. If it be anticipated, as the proponents of the bill suggest, 
that this information shall be made public, in the general hope that 
such publicity may itself prove a corrective of evils that can -not 
otherwise be defined or controlled, it may well be questioned whether 
this provision is within the power of Congress with reference to 
interstate commerce. 

(See cases last above cited.) 
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In this connection it is interesting, though not precisely in point, 
to quote the language of Senator Hoar in the debate of March ^24, 
1890: 

Whoever heard, either as a matter of sound* public policy or as a matter of 
constitutional authority, of a provision for a mere inquiry into the business 
and affairs of citizens, whether corporations or individuals, which was con- 
ducted by a civil suit brought against them on the part of the Government. 

When I speak of the requirement that information be furnished 
concerning the organization of a corporation, its financial condition, 
etc., as being beyond the power of Congress to imi)ose, I have in 
mind the language of the Supreme Court in the Adair case, at page 

178: 

Manifestly, any rule prescribed for the conduct of interstate commerce, in 
order to be within the competency of Congress under its power to regulate 
commerce among the States, must have some real or substantial relation to or 
connection with the commerce regulated. But what possible legal or logical 
connection is there between an employee's membership in a labor organization 
and the carrying on of interstate commerce? Such relation to a labor organi- 
zation can not have, in itself and in the eye of the law, any bearing upon the 
commerce with which the employee is connected by his labor and services. 

Before leaving the discussion of the objections to the proposed bill 
on the score of unconstitutionality, a word must be said of the point 
made by its proponents that, after all, these objections are without 
force since the entire procedure under the bill is optional to the per- 
son or corporation affected. That is to say, anyone who does not 
choose to avail of the " privileges and immunities " granted by the 
bill may remain subject to the general inhibition of the Sherman law. 

With all due respect it is submitted that this suggestion begs the 
entire question. It is scarcely to be credited that, under the system 
established by our Constitution, the Legislature may declare an entire 
course of action to be criminal and then permit the law to be amended 
by exempting persons from its operation upon performing acts like 
the giving of information not connected with the criminal act con- 
demned, or upon receiving decisions of the Executive virtually to the 
effect that in his opinion any particular act seems to be fairly inocuous 
in a general way. Exemptions from the operation of a penal statute 
must necessarily be based upon the same exact and ascertained grounds 
of public policy as the statute itself. 

F. — The statute of limitations contained in the hill. 

As a mixed question of law and policy, the wisdom may well be 
doubted of creating — as does the last section of the proposed bill — a 
discrimination against corporations which happen already to have 
been sued by the Government. Corporations which have registered 
may be sued in respect to past transactions only if they be in unrea- 
sonable restraint of trade, and such suit must be begun within one 
year. On the other hand, all actions and proceedings now pending 
under the Sherman Act may be prosecuted to final effect. 

If it be the policy of the Government to exempt from prosecution 
for contracts in reasonable restraint of trade those corporations which 
register, and to create a short statute of limitations for past offenses 
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on that basis, there seems to be no reason why a corporation already 
sued should not be entitled to the same privilege, provided it regis- 
ters. To the extent that registration may be an atonement for a past 
misdeed, there should be no discrimination as between corporations 
that happen to have been sued and those that happen not to have 
been. 

In conclusion, I may repeat that the members of the Merchants' 
Association are second to none in their desire that there should be 
the utmost expedition in dealing with the embarrassment arising from 
the broad terms of the condenmation expressed in the Sherman law, 
But conscious of the difficulties, both economic and legal, preseijted 
by any attempted change, they fear that the consequences of insuf- 
ficiently considered amendment may be more injurious than those of 
the original act. Hence, their earnest desire for a thorough investi- 
gation of the problem by such means as may seem to the Congress and 
the President to be best adapted to that end, so that the legislation 
finally evolved may at the same time free the operations of business 
from unnecessary impediments and protect the public against ascer- 
tained evils. 

We believe that the mere knowledge on the part of the people that 
a competent commission or committee is investigating the problem 
presented by the intricate developments of our modern industrial 
organization and seeking to establish a fixed governmental policy in 
that respect will serve forthwith to restore confidence and stability 
to the business community. And, finally, we believe that such wise 
legislation on the part of the Federal Government as will finally be 
enacted as the result of the investigation here suggested will be 
highly persuasive upon the separate States, and probably result more 
promptly than would any other course in establishing a permanent, 
universal, and homogeneous treatment by Government of the great 
combinations of capital. 

Senator Nelson (chairman). We will now proceed with the hear- 
ing on the proposed amendments to the Sherman antitrust act, and 
will hear Professor Jenks first. 

STATEMENT OF JEBEMIAH W. JENKS, FBOFESSOB OF ECONOMICS 
AND FOLITICAL ECONOMY IN COKNELL UNIVERSITY. 

Professor Jenks. It is not my intention, Mr. Chairman and gentle- 
men, to make any legal argument, but may I inquire whether the 
Commissioner of Corporations has yet appeared before the committee 
or submitted a brief on the bill! i 

Senator Nelson. I have not received any brief and the Commis- 
sioner has not appeared before the committee. 

Professor Jenks. If the Commissioner of Corporations has not yet 
submitted a brief on this bill, he will do so, and that brief will cover 
perhaps all the legal points that have been raised. So that it seems 
to me unnecessary, in the first place, that I should devote any particu- 
lar time to the legal part of the discussion, even if I could, and in the 
next place, not being a practicing lawyer, it is wiser to leave that 
part of the discussion to some one else. There are, however, one or 
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two points that I wish to bring up later in connection Avith that aspect 
of the matter. 

There are a few points on the economic side of this question that I 
wish to present this morning. 

Senator Dillingham. Do you appear on behalf of j^ourself per- 
sonally or do you appear primarily on behalf of the Civic Federa- 
tion? 

Professor Jenks. I appear primarily on behalf of the Civic Feder- 
ation. When it was decided some time ago by the Civic Federation 
to propose some amendments to the law, a committee was appointed 
to draft those amendments. I was one of that committee and have 
worked with it practically from the beginning, so that as regards the 
various amendments proposed I am reasonably familiar with them. 

Senator Nelson. In this connection I wish you would give us the 
names of that committee that had part in the drafting of the bill. 

Professor Jenks. That would be pretty hard, because it has been a 
varying committee. We have been calling people in here and there. 
Senator Nelson. Give us as many names as you can. 
Senator Dillingham. The names of those who had a hand in draw- 
ing up the bill. 

Senator Nelson. Yes; those who had a hand in it. 
Senator Clarke. You can write out the names and hand the memo- 
randum to the clerk. 

Professor Jenks. Yes ; I will do that. I suppose as many as thirty 
or forty persons have been consulted off and on, but there have been, 
perhaps, a dozen that have been active. 

Senator Nelson. We mean those who have been active in the prepa- 
ration of the bill. 

Professor Jenks. Yes ; I will furnish the names. 
(The list of names furnished later by Professor Jenks is as follows: 
Seth Low, Nicholas Murray Butler, Albert Shaw, Talcott Williams, 
J. W. Jenks, E. H. Gary, Samuel Mathers, Marks M. Marks, Henry 
L. Higginson, Robert Mather, Isaac N. Seligman, James Speyer, 
W. A. Clark, August Belmont, Francis Lynde Stetson, Victor Mora- 
wetz, J. H. Ralston, Samuel Gompers, John Mitchell, D. J. Keefe, 
James O'Connell, P. H. Morrisey, D. L. Case, Ralph M. Easley.) 

It seemed to us that it was desirable that Congress in any legisla- 
tion which it should undertake should recognize changes in the eco- 
nomic conditions of the country by fitting the legislation to those 
economic changes. Apparently, in the minds of Congress and most 
of the legislatures, it has been an accepted principle that we ought 
to leave competition as free and as unrestricted as possible in any 
industry. The events of the last fifteen or twenty years in the United 
States seem to me to show conclusively that we can not rely upon 
the principle of free competition to bring about the best industrial 
condition or to protect the average citizen against oppression as 
regards prices or wages. There must be some regulation. So far 
as we can gather from experience, the desire on the part of Congress 
and of our State legislatures to leave competition as free as possible 
was bringing about monopoly in nearly all the leading lines of indus- 
try before the passage of the Sherman antitrust act. For example, 
we find that the Standard Oil Company, which was perhaps the first 
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of the great industrial organizations that was strongly monopolistic 
in its tendency, was organized and doing its work without restrictive 
action on the part of the State or of Congress — that is, the principle 
of free competition, uncontrolled, was giving the managers of the 
Standard Oil Company opportunity to secure on the one hand certain 
special advantages from the railroads and on the other to buy up 
the smaller oil refineries, because they had opportunity, on account 
of greater capital, to undersell in the several localities. Without any 
regulating authority to stop them from taking advantage of the 
power they had, they were rapidly getting the upper hand. The 
same was true in the case of the distillery men in the Middle West. 
Senator Nelson. Was it not the fact that the Standard Oil Com- 

?iany succeeded, almost from its earliest inception, in getting special 
avors and rates from transportation companies rather than the free 
competition that enabled it to create that monopoly? 

Professor Jenks. Both things were true. So far as that special 
company was concerned one of the chief factors that enabled it to 
get advantage of its rivals was the special rates from the railroads. 
But, again, the fact that it could get those rates came from the other 
fact that the legislature was not interfering with the ordinary 
methods of doing business. It is only the interference of the legis- 
latures that has protected the people against the abuse of special 
rates, so that legislation itself is a restriction operating against free 
competition. Their getting the special rates is an illustration of ^e 
operation of the let-alone policy. 

But aside from the special rates, in many instances, the Standard 
Oil Company has been able to secure its hold, because by virtue of 
its large capital it could go into a locality and by underselling secure 
control of the business and then put up prices and in that way secure 
a monopoly. The same thing holds with reference to a good many 
of these larger combinations. For example, the whisky manufac- 
turers, for a number of years before the organization of the whisky 
trust, had been competing with one another so vigorously that in 
many cases they were losing money. In order to prevent that loss 
of money and secure higher prices, which they wanted, they organ- 
ized from time to time what they called pools — that is, they made 
agreements among themselves of two classes, one that none would 
sell below a certain fixed price, that being made high enough so that 
they would get good profits; the other (and usually the agreements 
were of this kind) that they would restrict their output to a certain 
percentage of the normal output. Sometimes 40 per cent of their 
normal output would be all that they would manufacture in a single 
year. 

The attempt to carry out pools of that kind usually resulted in 
this: That after a pool had been running for some months some 
ambitious and rather unscrupulous individual would begin to increase 
his capacity, so as to turn out more than he had agreed to, or he 
began to cut prices. As soon as that was discovered they would all 
break the pool and prices would go down again to what they called 
ruinous rates. 

The point to keep in mind is that this happened under free com- 
petition without regulation. They were practically attempting to 
build up a monopoly by means of this pool. 
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Wlien it was found that under the common law they could not 
enforce these various agreements — because these agreements were in 
restraint of trade and in many cases in unreasonable restraint of 
trade also, or that they were tending toward a monopoly so that the 
court would not enforce them — they attempted to get control by 
means of the trust organization, as we know. The Standard Oil 
trust, the whisky trust, the American Sugar Refining trust were 
organized, and that form of organization was held for a time until 
the courts declared it illegal. 

Senator Nelson. Let me interrupt you there for a moment. 

Professor Jenks. Certainly. 

Senator Nelson. Before the enactment of the antitrust law was 
not the great trouble this: That while the courts would hold these 
agreements to be in restraint of trade and in the nature of monopoly 
and illegal wherever they got a chance at them, there was no effective 
remedy provided under the common-law system, either by criminal 
prosecution or by other methods, by which private individuals could 
get relief ? Was not that the great difficulty before we had the anti- 
trust law? 

Professor Jenks. I think that was a difficulty. The special point 
was, of course, this: That these various contracts were simply de- 
clared void. The courts would not enforce them. 

Senator Nelson. That was generally in suits between the parties to 
the contracts? 

Professor Jenks. Yes. 

Senator Nelson. Either where they sought to enforce them or to 
get damages. That was, I believe, the fact in nearly all the cases 
that we find in the reports. It was the fact that the parties to these 
contracts who were directly affected by them were the parties who 
came into court. 

Professor Jenks. That is true. 

Senator Nelson. And there was no case where the public went 
into court? 
' Professor Jenks. Yes; that is the fact. 

Senator Nelson. That was one of the great difficulties that ex- 
isted before the enactment of the Sherman antitrust law. 

Professor Jenks. Yes. The point I had in mind specially was 
this, that while we do require some kind of legislation in order to 
be sure that abuses will not arise, we have to be careful as to the 
kind of legislation we get. I am speaking very briefly with refer- 
ence to the way in which these abuses arose, without affirmative 
legislation. They attempted the organization of trusts and when 
the trusts were declared illegal they went further and organized 
a single great corporation- Of course, there are various forms, but 
in the main what we call trusts now are simply giant corporations. 
Perhaps I should say, first, that after the trusts were declared illegal 
the people attempted to get control, both in the various States and 
in Congress, by passing in the first place the Sherman Act declaring 
the organizations not merely illegal out declaring their acts criminal. 
The State legislatures legislated in the same way as to those engaged 
in manufacturing. 

So that the corporations and the men managing them found that 
if they were to get the advantages coming from combination they 
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would have to organize as single great corporations. They could 
not get along by contracts among themselves restricting output or 
keeping up prices or by agreements to ship their goods from the 
nearest point. They were unable to take advantage of any of the 
economic methods of combination otherwise than by resorting to the 
single great corporation. 

Now, under the regime of free competition we had these great com- 
binations growing up in order to save the wastes of competition. 
There are great wastes resulting from competition. These wastes 
they were trying to save. When first they found that they could 
not do that effectively they organized the trusts. Then the legisla- 
tures forbade the trusts. The parties were then forced into organ- 
izing the single great corporation. 

That means simply this: That in my judgment the chief reason 
why in the United States we have the single great monopolistic cor- 
porations to a far greater degree than these organizations are found 
in any other country in the world, is because we put on our statute 
books both in our State legislation and in our Federal legislation acts 
that went so far that these men could not save the wastes of competi- 
tion by ordinary contracts or by the trust system, and they had to 
resort to the single great corporation. 

Senator Nelson. Let me call your attention to a point there, 
namely, that after the trusts were abandoned, they resorted to the 
system of getting the companies into one, forming a giant company, 
and the Sherman Act in its second section applies to those cases. 

Professor Jenks. It does, but it is extremely difficult to prove 
monopoly. For example, in the case of these great corporations the 
tendency is toward monopoly. They are securing a partial monopoly 
because they are in a position now, within a considerable limit, to fix 
prices without reference to their competitors, so that I think they are 
acquiring a monopoly. At the same time, as yet, so far as J recall, 
we do not have any instances of those corporations organized in this 
form being declared illegal. 

Senator Nelson. I have read the bill of complaint against the 
Standard Oil Company. One of the grounds in that bill of com- 
plaint, and I think the chief ground, is that they are a .monopoly and 
hence obnoxious to the second section of the Sherman antitrust law. 

Professor Jenks. Yes. 

Senator Nelson. Now, this may be a little foreign, but I take 'it 
you are posted on it. I would like to get your view on that point, 
taking, what you call, the steel trust. 

Professor Jenks. Yes; the United States Steel Corporation. 

Senator Nelson. Yes. One of the results of the recent panic was 
that they absorbed the Tennessee Coal and Iron Company. 

Professor Jenks. Yes. 

Senator Nelson. About what proportion of the business in iron 
and steel was controlled by the United States Steel Corporation prior 
to that absorption? I mean what proportion of the entire business 
of the country ? 

Professor Jenks. I do not know. I understand at the present 
time that they control about 65 per cent of the entire output. 

Senator Nelson. Including the absorption of the Tennessee 
Company ? 
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Professor Jenks. That is my impression. 

Senator Nelson. My impression was that it controlled about 60 to 
65 per cent before that absorption. Since the absorption I under- 
stood that it controlled about 80 to 85 per cent. 

Professor Jenks. I did not know as to that — as to the percentages. 

Mr. Daniel Davenport. Would it interrupt you if I should ask 
you a question? 

Professor Jenks. No. 

Mr. Davenport. I understood you to say that in order to produce 
greater economic advantages corporations got together. Was it to 
produce greater economy that they put in the property of the small 
companies at four, five, and ten times its valuation, when they 
formed their various subcombinations and when the various sub- 
coixibinations were again put into the United States Steel and other 
similar corporations at greatly enhanced figures; was that for the 
purpose of producing economy? Was it not the very purpose of 
forming these great combinations to obviate the difficulties that ex- 
isted in the effort to make the parties adhere to the agreements to 
keep up prices and monopolize the business? In other words, was 
it not to fasten the grip more firmly on the subject-matter in which 
they dealt rather than from motives of economy and lessening the 
expense of production? 

Professor Jenks. I shall be very glad to answer that question, but 
may I ask that in view of the very limited time I may not be inter- 
rupted, except by the committee, until I get through, because I am 
obliged to finish this morning. I shall be very glad to answer any 
questions after I shall have presented my points. 

I did not mean to implv that the purpose of these movements was 
not to make profits. Or course it was. The reason they wanted 
to make the combinations was that under the operisttion of the prin- 
ciple of competition and the attacks from all sides, many of them 
were losing money, and some were going into bankruptcy. I am not 
defending them, but simply saying what the result was. When they 
got into that position they began coming together in the way they 
found most profitable, and there is no doubt that in many cases they 
watered their stock to a shameless extent. Also after they got the 
grip, as you call it, they put up the prices and plundered the public. 

What I say here is not intended in anyway to defend these people, 
but to call attention to the fact that heretofore we have in a greater 
or less degree adopted the wrong way of curbing them, so that we 
have not got out oi them what we should ; and that we have suffered 
more than if we had had on the whole a wiser form of legislation. 

My idea is that the attempt to abolish all combination between 
them simply forced them into a combination to evade the spirit 
though not the letter of the law. 

For example, when the trusts were declared illegal and the Stand- 
ard Oil Trust was dissolved, they then formed fifteen or twenty or- 
ganizations with the same boards of directors, so that they all 
worked together in the same way as before when they were in a 
single trust. 

I grant you it is not quite certain that those great corporations 
are legal, but their lawyers advised them that that was the way to 
get united action — as in the case of the American Sugar Refining 
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Company. It may be that they will find that they have still to re- 
sort to some other way. But the effect was, at any rate, that they 
determined to change their methods of operation while still main- 
taining the monopolistic control. 

The result is that we have now the single great corporation that 
can be handled more easily than a number of smaller corporations. 
So that I can not help but feel that the result of the Sherman Act 
has been distinctly evil 

Senator Nelson. Your theory, then, is that the Sherman antitrust 
act tended to breed these monopolies? 

Professor Jenks. Absolutely that, in connection with similar action 
on the part of the State legislatures. By attempting to prevent all 
organizations, that act has forced them into greater organizations 
and has tended to breed monopoly. 

That is the reason why, I thmk, we have in the United States these 
single great corporations; whereas in Germany we have a series of 
agreements among a number of small corporations, and the danger 
is not so great there as here. The same thing holds true in England 
and Austria in much the same way, though not to the same extent as 
here. 

The result, I think, of the passing of a law that is not adapted to 
existing conditions is that people will attempt to evade the law in 
some way, and will succeed. Or they will change their form of busi- 
ness organization so that they may meet the letter of the law while 
evading its spirit. 

Now, let me call your attention to the way in which the evil has 
been met in other countries before I speak of the point raised by 
Judge Davenport as to the method of operation, and whether the pub- 
lic get the benefit. This same tendency that we have had here has, 
of course, been felt the world over. In England they had the com- 
mon law, and when this tendency to combine appeared the courts 
there, so far as it seemed to them necessary, declared some of these 
combinations void, where they seemed to be in unreasonable restraint 
of trade or tending too strongly toward monopoly ; others they up- 
held as not contrary to public policy. On the other hand, they there 
also, as here, have organized at times large corporations, though the 
tendency has not been so strong there, and the number there, rela- 
tively speaking, is not so great. Another thing of far greater im- 
portance is that in England they have so changed their corporation 
law that the law itself prevents many of the abuses of the great cor- 
porations that we find here under our law. 

The purpose of this bill that we have introduced is to see Avhether 
we can not get for our country some of the benefits that England has 
secured through its corporation law. The essential difference between 
the corporation law of England and that of most of our States under 
which our trusts are organized is this — that in England there must 
l)e very much greater publicity with reference to the organization of 
the corporation. When a company is first organized there must be a 
prospectus issued by the })romoters. and that prospectus has to give 
all the essential facts with reference to the dillerent companies or 
properties taken into the noAv company when the new company is 
organized. Every contract for the purchase, for example, of an 
establishment that is to come into the combination has to be submitted 



104 SHEBMAN ANTITRUST LAW. 

and made public, and all the parties in interevSt have to be disclosed., 
The promoters themselves are personally responsible for any mis- 
representation of facts. In England the large corporations especially 
have to be practically organized in the open. 

That is what we have in mind in this bill. We get at it in a dif- 
ferent way, but the point is that a large part of the evils of thevSe 
corporations will be prevented if thhj work in the open. In England 
they do work largely in the open, under their corporation act. The 
same is true in Germany. Not only do they have to make the articles 
of incorporation public, but these must include prices under which 
these various companies are taken into the single combination, with 
costs of construction of plants, profits of business, etc., all to be passed 
upon and filed. That is occasionally going rather too far. Further- 
more, the contracts for working agreements among the different com- 
panies are made known to the Government. As a rule they are 
enforced unless they seem contrary to public policy. In that case 
they are forbidden. I might read a sentence or two to show the extent 
to which the courts go in Germany in upholding these contracts for 
working agreements among the different combinations. It seems to 
me that they go to an unwise extent, but at the same time they have 
not had the great trusts there. (Reports of the Industrial Commis- 
sion, Vol. XVIII, p. 164.) 

In a case decided in 1897** it was distinctlj^ held tliat the ordinary form of 
contract made in the organization of a (iernian combination, by which a manu- 
facturer had agreed to sell his product exclusively through the joint selling 
agency, under penalty of a fine, wa« legal and enforceable. The purpose of 
the combination had been stated to be to i)revent in future ruinous competition 
among the members and to obtain an adequate price for their product. One 
court decided that the combination had no legal standing to bring the claim, 
but the higher courts held otherwise. The court says this 

Now, I think this is going too far. 

'* When in a branch of industry the prices of a product fall too low and the 
successful conduct of the industry is endangered or made impossible, the crisis 
setting in as the result of such a state of affairs is detrimental not only to 
individuals, but also to society as a whole; and it is therefore in the interests 
of the community that improperly low prices should not exist in a certain 
branch of industry for a long time. The logishitive bodies have often, and up 
to recent times, attempted to obtain higher prices for certain products by the 
introduction of protective tariffs. Therefore it can not be simply and generally 
considered as contrary to the interests of the community when entrepreneurs 
interested in a certain branch of industry unite with the object of preventing 
or moderating the mutual underselling, and, as a result of the latter the fall 
of prices of their products. On the contrary, when prices are for a long time 
actually so low that financial ruin threatens the entrepreneurs, their combina- 
tion appears to be not merely a legitimate means of self-preservation, but also 
a measure serving the interests of the community. The formation of syndi- 
cates and cartels of the kind here discussed is also on many sides thought to 
be a means particularly suited to render great service for the adequate progress 
of the whole economic life of society, in so far as it prevents uneconomical 
working at a loss, overproduction, and the catastrophes connected with it." 

Mr. Emery. ^Miat do you read from, Mr. Jenks? 
Professor Jenks. This is a report of the Industrial Commission 
on " Industrial combinations in Europe." 

Mr. Emery. You mean the United States Industrial Commission? 

« VI Civil senat. Urt, v. 4, Februar, 1807, i. S. E. (Bekl.), w. den Sachsisclien 
HolzstofiP-Fabrikanten-Verband (XI), Rep. VI, 307^96. 
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Professor Jenks. Yes. I have been reading from volume 18, page 
164. It is a brief summary of the law on the subject. 

Mr. Davenport. Are you the author of that? 

Professor Jenks. I am the compiler of that volume. 

Mr. Davenport. I mean the article you read there. Are you the 
author of that? 

Professor Jenks. It is a citation of the most striking parts of, 
mostly a direct quotation from, a decision of the final court in Ger- 
many on this question. 

I should like to insert as valuable information the outline of a 
bill prepared by a commission for the Government of Austria, with 
their explanatory comnients. [The matter indicated will be found 
in the Appendix.] 

The effort in Germany, then, and in Austria and in England has 
been so far as possible to prevent what they considered abuses, and 
at the same time to secure for the public what they believed to be 
the benefits. 

Now, in our country it seems to me that owing to the fact that 
these combinations were organizing very rapidly, our people became 
frightened, and we attempted to destroy them. The consequence is 
that in the first place we failed to destroy them, and in the second 
place we deprived ourselves of the opportunity of getting the sav- 
ings that may come from combinations. 

I want now to speak a moment or two of the saving that may come 
from these combinations if they are properly handled and we keep 
our control over them. 

Before the Industrial Commission there was much testimony taken 
from the managers of the combinations and from their chief rivals. 
In many instances they were asked the cause of their formation. 
They said that many of them hacj been running at a loss by reason 
of the ruinous competition, and unless they could work together they 
could not effect the savings that cooperation would enable them to 
effect. I want to give two or three illustrations. There are numerous 
others that can be found in volumes 1 and 13 of the Reports of the 
Industrial Commission. 

One specific w^ay in which a great deal of money has been saved by 
having different establishments working together is that if they take 
the orders that come to them to a central office and fill those orders 
from the mill or manufacturing establishment nearest to the con- 
sumer they can save a good deal of cross- freight. For example, salt 
being a bulky article, freight is expensive. Without combination, 
those manufacturers on the east side of the State of Michigan will be 
shipping salt directly to Chicago and farther west, while those on the 
west side of the State w411 be shipping east of Michigan. If they 
combine, the orders from the east w^ill be filled from the eastern estab- 
lishments and those from the west will be filled from the western 
establishments, and the freight across the State of Michigan will be 
saved. 

It may verj^ well be that the public will not be allow^ed to get the 
benefit of that. The combination may take it in the form of profits 
for themselves. But there will be a saving of the waste, and that 
will be a benefit to the community. 
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Another illustration: The testimony of Mr. Charles S. Guthrie, 
president of the American Steel Hoop Company, shows (Report oi 
Industrial Commission, vol. 1, p. 953) that after they had made a 
combination among the different manufacturers of steel hoops they 
were able to save from $1 to $1.50 a ton in the cost of manufacturing 
their products, from the fact that they could keep their mills running 
steadily on the same kind of product without stopping to change the 
rolls. They manufactured, for example, nearly 100 (85 to 90) dif- 
ferent shapes and sizes of bar iron. When an order came in for 
20 or 30 different sizes of bar iron they would have to stop the mill 
and change the rolls. After they made the combination they had one 
mill running on one size and another on another size, and the orders 
were distributed among the different mills, so that there was no stop- 
page of the machinery or change of rolls. 

Mr. Guthrie testified that there was a saving of more than a dollar 
a ton in that. 

Senator Nelson. Did Mr. Guthrie say how much cheaper the 
product came to the consumer? 

Professor Jenks. No. My impression is that the consumer very 
rarely got the benefit of it, and my idea in having a new law is to 
see if the people under that law would not get some of the benefit of 
the changes. 

It was also testified by Mr. Bradley, president of one of the largest 
of the whisky combinations, that when they made their combination 
so that they stopped their competition in selling the different brands 
of whiskies, gins, wines, etc., they saved in the cost of selling alone 
in the Kentucky end of their business, mainly in the wages of travel- 
ing men and their expenses, not less than $1,000,000 a year. I do not 
know but that we all pay the same now for our whisky as before, but 
there can be no doubt that that was a distinct saving to the com- 
munity. There is a good deal of waste in the mere matter of com- 
pel itive advertising to induce people to take one brand or another of 
an article, and of course that can be saved. Advertising often does 
not increase greatly total sales. It merely determines which article 
of several will be chosen. If you will look through the leading maga- 
zines you will find that some of the manufacturers of soap are 
taking up the best pag:es at a cost of from $250 to $400 per month for 
each page, simply to induce people to take one brand of soap instead 
of another brand that is ju^t as good. If people were told where 
they could get soap when they wanted it a great deal of waste effort 
would be stopped that could be put into productive work. In all 
these lines there are wastes that could be put into forms in which the 
public could get the benefit. 

There is one other matter that I ought to mention. We know that 
when these combinations are effected, especially in the cases, for ex- 
ample, of the sugar men and the whisky men, a number of establish- 
ments are shut down while the other^^ are kept running. Ordinarily, 
this act has been severely condemned. Sometimes it ought to have 
been condemned, while in other cases it ought not. Mr. Havemeyer 
said that he thought the greatest single saving effected when the 
sugar men combined was that from concentrating their manufacture 
into the largest and best equipped of their refineries and closing the 
others. When running under the competitive system with more re- 
fineries than were really needed to supply the sugar wanted, they 
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were all running on part time. When they combined they closed 
such of the factories as were not well equipped and ran the others 
on full time, and that was a very great saving. I think, also, that 
they restricted the production in the case of the sugar people, in 
order to keep the price up, but that was another question. The saving 
was there. 

In the case of the whisky people, they closed all but 12 out of 81 
distilleries, and those 12 produced more than the 81 had produced 
altogether.^ 

Now, I do not think that the people have been able to get the 
benefit of these savings. The prices have ordinarily been higher than 
before. They not only made the saving, but took advantage of the 
prices. That is proved by the Industrial Commission. The prices 
in many cases are given in the proceedings of the commission so as 
to show the figures month by month for years. In those figures we 
see that as soon as a combination is made there is an increase in the 
margin between the prices of the raw material and of the finished 
product, which margin measures the profit, of course, because the 
cost of manufacture does not increase. When the combination of 
sugar men was effected this margin between the price of raw and 
that of refined sugar increased from a quarter of a cent to IJ cents 
a pound. The business ran along in that way for some time. Then 
Claus Spreckles established his big refinery at Philadelphia and 
started in his competition. The price then fell back to the competi- 
tive rate. After a time Claus Spreckles and Havemeyer got together 
(the sugar trust bought out Mr. Spreckles) and the price went back 
to where it was before. This illustrates the way in which prices go^ 
up when a combination is made. But the problem before Congress 
and the State legislatures is not to do anything that will prevent 
those actual savings to the community, but to make the parties dis- 
tribute in some way the benefit of those savings to the community. 

Senator Nelson. How can you do that by simply giving them a 
free hand to effect these monopolies and a freer hand in making these 
agreements? How can you work that out and protect the public 
so that they will get cheaper rates? 

Professor Jenks. That is exactly the problem we have before us. 
As I said before, we have heretofore in this country tried to avoid 
those high prices by saying to people, " You can not form any com- 
bination at all," and we have failed absolutely. They have dodged ; 
they do effect the combination by some means. We should say : " We 
are willing you should make these agreements if they are made in 
the open and under the supervision of the Government, so that we 
can see what you are doing. Then we will see to it that you live up 
to these agreements, and the public will get the benefit." 

Senator Nei^on. In what way will the public get the benefit? 
That is what I would like to have you point out. Unless they are 
equipped with the power of fixing rates in some way, how can you 
do it? Take, for instance, this bill that is pending. Take a case 
in which the combination submits its contracts and agreements to 
the Commissioner of Corporations. Suppose he says : " Well, this 
looks fair; I will publish this, will give it all publicity." But what 
is there in the whole scheme that will protect the consumer and give 



^ Report of Industrial Commission, Vol. I, p. 170. 



108 SHEBMAN ANTITBUST LAW. 

him a cheaper rate ? Suppose the corporation does everything above 
board, and as if it were under* a glass case, and still persists in its 
high prices, and that it absorbs all the improvements enected by this 
saving on account of combination, how can you get the public to 
have the benefit of it under the bill you propose? How could you 
make it inure to the public benefit under your bill ? 

Professor Jenks. The Commissioner of Corporations has the op- 
portunity of exercising his judgment as to whether the contract made 
by the corporation is reasonable or unreasonable. If on its face it is 
unreasonable, he will so declare; and that, so far as it goes, would 
compel a considerably more roundabout process before the combina- 
tions could get their contract into shape and it would then be sub- 
ject to attack in the courts. In the second place, if the process is 
one that tends to monopoly, it can be attacked exactly as it can be 
attacked now under the present law. In the third place, the most 
effective means yet found to give the public the benefit of these sav- 
ings that come from combination, is to let everybody know exactly 
what the profits are that they are making; then you will sometimes 
get an actual competition which will meet the conditions, and some- 
times a potential competition which will check a rise in prices almost 
as effectually. 

Let me explain : It has been the history of these large corporations 
that whenever they have crowded up their prices, then, within six 
months or a year, there would be some rival with pretty big capital 
starting into competition with them. The consequence would be to 
put prices back to the competitive point for a year or two, and then 
they have been forced to buy up the rival at a tremendously high 
rate. The result of one such experience I have already cited in the 
illustration of the sugar combination and Claus Spreckels. The 
combination first put prices so high as to call Spreckels's establish- 
ment into existence. Then they had to buy him out. Their profits 
for years were wiped out. 

Now, some of the large combinations have taken this position— 
and this is the formal attitude of the Steel Corporation, though I am 
not sure that they rigidly adhere to it. 

At the time that Judge Gary was before the Industrial Commis- 
sion — before the United States Steel Corporation was organized — ^he 
was discussing with the Commission these savings that could be made. 
He was asked the question as to how the public were going to^et any 
benefit from that — your question. He had his attention called also to 
this fact: That corporations often could monopolize business suffi- 
ciently to put prices very high. He said it was true, but in his judgment 
it was an unwise policy, because experience would show that it had 
cost so much to buy up their rivals that, on the whole, they would lose 
more than they would gain. And he said that he thought it the wisest 
policy, from the point of view of the corporation itself, " to establish 
a price that will give a good, fair, round profit (that price need not 
be above the ordinary competitive price)., to hold the price there and 
not crowd it up when an opportunity offers, if we do we will call 
up rivals." I have not talked with him about the matter for some 
years, but I have no doubt at all that he would say, if asked to-day, 
that that had been the policy he had been attempting to follow with 
the United States Steel Corporation, with the consequence that, al- 
though they have smaller rivals, they have not been inviting new 
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rivals into the field, as would be the case if they were crowding 
prices up. 

Let me add further that when a combination such as the Steel Cor- 
poration has such power of monopolistic control as that has it is able 
to put prices somewhat above where they would be in normal com- 
petitive conditions, and keep them there, without inviting rivals into 
the field, for this reason. The establishment of a great steel plant 
means an investment of several million dollars, and no small man 
could start such competition. If it were a case where $500,000 would 
be all that was necessary, it would be different and there would be 
many rivals; but where you have to have $15,000,000 or $20,000,000, 
as would be nece^ssary in order to start an establishment that could 
make any headway against the Steel Corporation, there would be very 
much less probability of opposition. 

Now, on the other hand, in some lines of industry 

Senator Nelson. Will it discommode you. Professor, if I break in 
a little on you here ? 

Professor Jenks. I should be very glad to have you do so, because 
I think this point extremely important. 

Senator Nelson. You spoke a while ago about the prices and 
profits. I now want to call your attention to this Steel Trust, as it is 
called. They publish their annual statements showing in a general 
way to the public what their profits are. They swallowed one of their 
rivals here in the Tennessee Valley, but that was not through force of 
competition, but as one of the incidents in their progress toward 
monopoly. But you know that when prices were falling during the 
financial disturbance the Steel Trust came out and announced that 
they were going to hold up prices. Is not that true ? 

Professor Jenks. Yes; that is true. 

Senator Nelson. That shows that while everything else was going 
down as a result of the panic, such as wages, etc., this corporation 
said: " We do not propose to reduce our prices." 

Professor Jenks. Yes. 

Senator Nelson. Now, another fact — you are probably posted 
about this : I understood that before the steel trust was formed Mr. 
Carnegie had negotiated with Mr. Frick and had practically come to 
an understanding to sell his whole plant there for about $100,000,000; 
and then, when they proceeded to organize the United States Steel 
Corporation, they took in that same property on a basis of $300,000,- 
000. Are not those the facts? 

Professor Jenks. I can not certify regarding those facts, but I can 
say this : That at the time the Steel Corporation was organized the 
Industrial Commission was about finishing its work, so that it did 
not have as much testimony on that subject as on other subjects. But 
it did go somewhat into the matter of the organization of the Steel 
Corporation, and there was evidence that there was a great deal of 
water in the organization. That, however, was not a matter of pub- 
licity. Few people then knew the plan of organization and under- 
writing. They are now declaring dividends on heavily watered 
stock. 

Now, so far as this bill is concerned, you will observe that this is 
the point : We can not very well prevent what has been already done 
along these lines. But a provision is made here that any new com- 
bination must submit in detail its reports and its contracts, and, under 
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the bill, the Bureau of Corporations is in a position to find out all 
about these matters and to inquire with reference to the value of the 
corporations, and as to any watering of the stock, and everything 
that goes into it. 

On the one hand, then, we can ascertain how far the stock of the 
corporation is watered when it is organized, and in the second place 
we can keep track of the way in which it is run from year to year, 
and let the public know that. We are then in a very much better 
poibition to see that the prices are held down. 

I am not in a position to say that it is wise for either Congress or 
for State legislatures directly to fix prices. Far from that. On the 
other hand, if everybody can see how great the profits are on real 
capital going into an institution, we are in a far better position to 
control prices through competition than we are at present. 

Wlien the Bureau of Corporations published a year ago a statement 
showing the way in which the Standard Oil Company had been 
getting special rates on the railroads, we know that without waiting 
tor any legislation the rates were abolished at once and made uni- 
form and reasonable because of that publicity. 

It is the opinion of those advancing this bill that while everything 
can not be done by the bill, it will accomplish more than has been 
accomplished heretofore to enable the public to get the advantages 
resulting from the savings of combination by reason of the publicity. 
And on account of the publicity itself there is an opportunity for 
the Commissioner of Corporations to determine as to the reason- 
ableness or unreasonableness of the organization and its methods, 
,which will add greatly to the strength of public opinion on any of 
the combinations formed. 

This is as far as we have gone in the attempt to give the public 
the benefit of the savings. But at present we are not getting the bene- 
fit at all, so that this bill is going a great deal further than has been 
done heretofore. 

Mr. Emery. May I interrupt you a moment? 

Professor Jenks. Yes. 

Mr. Emery. You speak of giving the public the benefit of the 
savings that come from the economy of administration in the case 
of such combinations as you have described ? 

Professor Jenks. Yes. 

Mr. Emery. Would, then, the reasonableness or unreasonableness 
of ^ny contract submitted to the Conmiissioner of Corporations en- 
able him to find as a determining factor the price which would be or 
could be charged to the public for the article which is to be sold? 

Professor Jenks. That would doubtless be the case in part wher- 
ever that could appear; but I ought to say that, in my judgment, 
there would be manv kinds of contracts made between the different 
corporations (and all should be submitted to the Commissioner of 
Corporations) in which the question of price would not come up. 

Mr. Emery. But I am speaking of the case where it would come 
up. That would be the determining factor? 

Professor Jenks. That would be a very important factor, and 
perhaps the determining factor. 

Mr. Emery. The Commissioner entertains a very different view. 
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Professor Jen^ks. I understand that he takes this position: That 
the matter of price would be a factor, but in a great many cases it 
would not be the only factor, and in many cases would not, perhaps, 
be the main factor. But where the contract should be one directly 
on the question of price, I should suppose it would be the main factor. 

Senator Nelson. You make a very plausible argument, Professor, 
as to how to protect the manufacturers so that the profits would inure 
to them, by reason of the combination, but you fail to give us any 
argument as to how it is going to help the consumer. 

Professor Jenks. It strikes me, Mr. Chairman 

Senator Nelson. Your only argument is this: That the consumer 
will get the benefit of it by way of publicity. The publicity is what 
will serve him. 

Professor Jenks. That is practically, it. 

Senator Nelson. And the benefit the corporation will get will be 
the saving in cost of production. They will make bigger profits 
by reason of the saving, and the consumer has the publicity. In 
other words, you reverse the doctrine that '' ignorance is bliss." 

Professor Jenks. Well, I think I should be willing to subscribe 
to the latter part of the statement [laughter], but not quite to the 
whole of the statement. The public will get much of the benefit that 
now it loses. The savings are made now without the publicity to aid 
the public. 

I would say this : When I speak of the saving that is made by the 
industrial combination as a gi-eat and important one, I do not think 
that that is saying that this saving is solely for the benefit of the 
manufacturer. I should say that, granting, for the sake of argu- 
ment for a moment, that the profit would stay with him, it is still 
better for the community to have that saving made than to have a 
waste. 

Speaking generally, from the point of view of the public as a 
whole, every economic saving is a benefit, unless as a result of that 
saving there comes some other factor that would outweigh it, some 
other evil that would be ^eater. 

I should say that every industrial saving is a benefit. Now, even 
though it be a profit and the consumer get no benefit from it, it would 
still be better than waste. If, in addition to the saving, you could 
let the public know fully how great the profit was, you would be in- 
viting competition to come in that would force some of the profit out 
of the hands of the manufacturer into the hands of the consumer 
through lower prices. 

One specific illustration is the case of the Standard Oil Company. 
They could not stand the weight of public opinion on the question of 
rates. Another illustration is the way in which Claus Spreckels 
forced the hands of the American Sugar Company. For the matter 
of a couple of years 

Senator Nelson. How do you know that that was not a scheme to 
force them to buy him out at a very great profit? 

Professor Jenks. Of course I was not in the confidence of Claus 
Spreckels, but I know what the prices were. I do know that for a 
period of two years before that change was made and before he built 
his refinery in Philadelphia the prices were such that the profits were 
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running from three- fourths of a cent to a cent a pound. I k^jow that 
he then came in and the prices went down so that the sugar could not 
have been made at more than a very small profit for a period of two 
years. At times it was probably refined at a loss. I know that he 
was then bought but and that the prices went up again. 

Senator Nelson. Who got the benefit of that? Did the public? 

Professor Jenks. For two years the public got the benefit while 
the fight was on, but after that 

Senator Nelson. After that the public got nothing at all? 

Professor Jenks. Nothing at all. But if at the time the sugar 
company was organized everything had been open and above board 
throughout, there would have been rivals, plenty of them, before 
Spreckels came in. The combination, in fact, I think would not 
have been made except on arrangements that would have been rea- 
sonable. Had matters been worked on the lines (m which such things 
are done in Germany, we should never have had, perhaps, a single 
great American sugar refining company. The fact that the people 
would know the prices at which these corporations sell out would 
in itself prevent such prices being asked in many cases. Personally 
I should not object to going further and giving the (lovernment a 
more rigid control over the corporation, but it is too early, I think, 
to do that now. 

Senator Nelson. Publicity has not worked that way in the case of 
the steel trust. They are publishing their annual reports and giving 
the prifits. Has that publicity tended to reduce prices? 

Professor Jenks. I think two things can be said on that. In the 
first place there was no publicity with reference to the organization 
of the steel corporation. And there can be no doubt that with refer- 
ence to the corporation itself and the various corporations that went 
into the steel corporation, when they were organized they were 
organized on a distinctly inflated basis. 

If we go back to the organization of the Tin Plate Company, the 
Steel and Wire Company, the National Steel Company, the Ameri- 
can Steel Hoop Company, and the various companies organized 
before, we know, on testimony given to the Industrial Commission, 
that all those were organized on an inflated basis. The National 
Steel Company had preferred stock and common stock. All of the 
various plants that went into that organization as the National Steel 
Company were bought on a cash basis and on a fairly high cash 
estimate. Preferred stock was issued to the amount of that cash 
value. In addition to that an equal amount of common stock was 
issued, which the promoters themselves claimed was nothing but 
water. They said : " We will put that common stock in for good 
will." As they themselves said very frankly, they hoped that the 
benefits that would come from the combination, including whatever 
degree of monopolistic control there would be, would enable them to 
pay dividends on the common stock, but they did not pretend that 
there was anything back of that stock excepting the position they 
would be able to hold in the business. 

The United States Steel Corporation was formed with all this 
water and they poured in considerable more on the formation of the 
company. 

Senator Nelson. In other words, as you say, the constituent cor- 
porations were amply watered and the new one was amply watered? 
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Professor Jenks. Yes; in addition; and that was all done without 
publicity. 

Now, if a law requiring publicity had been in existence at the time 
that these corporations were made, we should not have any such con- 
dition as we have now in respect to the Steel Corporation. But the 
price question, too, has another side. 

They have taken the position, and I think most business men along 
most business lines would agree with them, that there is a benefit on 
the whole to the community as well as to the manufacturer in having 
prices reasonably stable throughout. They have taken a range of 
prices and have held by those prices. I have no doubt thjit those 
prices are high enough to give a good profit in ordinary times, even 
on this inflated capitalization. While now they refuse to lower 
prices when the conditions are such that they would be lowered under 
a competitive system, it is also true that two years ago, when they 
might have increased prices, they positively refused to do so, al- 
though their smaller rivals could and doubtless would have done it. 
The corporation took the position that their safest policy in the long 
run was stability of prices, and they said : ^ AVhere circumstances are 
such that prices would normally go up, we will hold them down." 

I think that, two years ago, if we had had smaller establishments 
and what is ordinarily called competition, prices would have been 
very decidedly higher than they were. i 

Senator Depew. Tell me. Professor, how you account for the fact 
that the competitors of the Steel Corporation, who are organized on 
an absolutely cash basis, are not able to pay dividends on their stock? 

Professor Jenks. I had called attention, before you came in. Sen- 
ator, to a good many of the savings that can be eflfected bj a great 
combination. In the first place, the larger corporation is m a posi- 
tion to take orders that are complicated in their nature and to dis- 
tribute those orders among their different mills, all of which are run 
on full time, while the smaller competitors will have to stop their 
mill and change the rolls, and so forth. In the second place, they 
can save the freight by having orders distributed to the nearest plant. 
In the next place, their cost for salaries is, relatively speaking, very 
much less than in the case of the small establishment. Then the 
Steel Corporation owns its own coal mines and ore mines and fleets 
of vessels, as well as its own railroads, for transportation of some 
of its goods. 

Thus it is able (and this also comes through the larger organiza- 
tion) to obtain raw material cheaper than can its rivals; and in many 
cases the rivals are even obliged to buy their raw material from the 
Steel Corporation. 

So that in many instances it is able to pay profits on the watered 
stock. 

Senator Depew. This is an enormously watered corporation, as we 
all know, which is paying dividends and piling up a surplus, while 
corporations managed by as able men, conducting their business on 
capitalization representing only money actually paid in, are able 
simply to pay interest on the money they borrow* 

Professor Jenks. There is another point I should like to make, 
namely, that some of their smaller rivals are perhaps not located as 
favorably as are the plants of the great Steel Corporation, and some- 
thing, often much, depends on location. 
40139—08 8 
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Another point is that a great combination is able to select its men 
and get the ablest managers for a special line of work, whereas the 
smaller establishment has perhaps to have a man distributing his 
abilities through a 'number of different lines of work. 

Besides, the chief factor in the success or failure of any organiza- 
tion is skill in administration — the skilled way in which the work is 
distributed so that there is no waste of any kind. 

Senator Nelson. Allow me to state to you a little of how this steel 
trust operates in the line you suggest, and also in the direction of sup- 
pressing competition : 

We have in Minnesota the largest amount of iron ore of any State 
in the Union. The bulk of the mines operated are contrplled by the 
steel trust. They also control the railroads, but have a separate cor- 

!)oration for that. Now, the cost of the ore on board the cars is very 
ow, but their rates for transportation on their own railroads are so 
high that independent mines are kept out, and they put those rates 
high in order to make their profit on them. Supposing the cost of the 
ore to be very low and the cost of putting it on board the cars to be 
as low as possible — say, almost the mere cost of labor — they make up 
for all that by their high rates of transportation on their own rail- 
road. That is how they work it. 

Senator Depew. With regard to the question of management, we 
often see 'complaints made as to the salaries j^aid being too high. My 
experience of forty years in the railroad business is that the question 
of salary is of no earthly account if you get the proper man. It is a 
mere infinitesimal percentage. I remember that Commodore Vander- 
bilt lived in the days of small salaries, but he lived long enough for 
industries and transportation to outgrow all former experience. He 
frequently said to me that no man on his old roads ever earned over 
$1,800 a year. One of his roads was running into bankruptcy, and he 
had to pay $25,000 a year for a man to take charge of it — which he 
regarded as the greatest outrage that had ever been perpetrated on a 
corporation. Nevertheless, that man turned that railroad from a los- 
ing to a most successful corporation. 

Senator Nelson. Let us turn this from an abstract to a concrete 
case. Take any corporation formed by the absorption of other cor- 
porations. How is it done? They go to work under some State 
law — the steel trust did — and adopt articles of incorporation comply- 
ing with those laws. They issue so much stock, common and preferred, 
and so many bonds, and all that. In the operation they have taken 
in a half dozen independent corporations by issuing to the owners of 
those other corporations such a proportion of the slock. Now, in 
that case all they could do would be to file a copy of their articles of 
incorporation. That is all. And from the filing of these articles 
of incorporation with the Bureau of Corporations here in Washing- 
ton, how could the Commissioner of Corporations tell, from an in- 
spection of those articles, that that was a contract in restraint of 
trade, or whether it was in reasonable or unreasonable restraint of 
trade? How coujd you, Professor Jenks, work out the problem 
practically — ^how could you reach the evil — I mean under the pro- 
visions of your bill ? 

Professor Jenks. I will answer that in a moment, Senator. 

The objections made by Mr. Bijur to this bill — and I think very 
properly made, so far as concerns calling attention to the matter — is 
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that in this bill, while a considerable degree of publicity is provided 
for, it does not provide for the kind of publicity that is needed in 
order to correct the abuses. I jud^e that is what he had in mind, 
and your question recalls the objection. 

So far as concerns ordinary publicity, this bill goes farther than 
that. It takes in also the amount of stock and bonds that the com- 
panies issue ; the amount of stock of other corporations that they are 
holding, and the amount of other stocks and bonds that they are hold- 
ing. In addition to that, the Commissioner of Corporations now, 
under the present law, is authorized to investigate in detail these 
greater combinations, as many as he has time to do with the force at 
his command. 

So that, while in the first place, under this bill itself — which is in- 
tended not as a complete bill, but as supplemental to the present 
powers of the Bureau of Corporations — under this bill itself you 
will get publicity enough to get people suspicious, so to speak, as to 
what is being done. The Bureau of Corporations itself is fully 
authorized to make a detailed investigation and see exactly where the 
abuses are and to call the attention of the public to them. So that 
taking the two together we should have a good deal better machinery 
than we have now. 

Senator Nelson. But come to the point I mentioned as to the arti- 
cles of incorporation and all that. How could the Commissioner of 
Corporations say that those articles of incorporation, or any docu- 
ment which they might present, was or was not in restraint of trade ? 

Professor Jenks. What comes before the Commissioner of Cor- 
porations on that point is a contract that one of these corporations 
might make with another. Suppose the Steel Corporation makes a 
contract with one of its rivals as to the way in which they shall handle, 
say, a shipment through a certain territory. There the Commissioner 
is in a position to take the specific contract, and if, on the face of it, 
it does not appear that they are getting together in a way to obviate 
a monopoly, he can get the witnesses before him and examine them. 

Senator Nelson. But that does not get at the question of the crea- 
tion of a monopoly, but goes back to the question of restraint of trade. 
It does not go to the question of the creation of a monoply, to which 
you called attention at first. That is one of the greatest evils. It 
does not reach that. 

Professor Jenks. It does not unless he investigates the question. 
Suppose, for instance, in the case of the Steel Corporation, a contract 
was found for the taking over of the fuel company you spoke of a 
while ago, he would have before him a paper which would lead him 
to ask whether it was going to be a monopoly in restraint of trade. 
I say this: In my judgment, and in the judgment of the committee 
that has been w^orking, framing this bill 

Senator Nelson. Excuse me for interrupting you, but I am anxious 
to get at the real issue. 

Professor Jenks. Yes. . . 

Senator Nelson. Right here, under your bill, the Commissioner is 
allowed to determine whether the contract is or is not unreasonable? 

Professor Jenks. Yes, sir. 

Senator Nelson. But you do not give him jurisdiction to determine 
whether the monopoly that is being formed is or is not a proper 
monopoly. That part of it you have not dealt with. 
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Professor Jenks. I am glad to answer that point. It has been 
thought wise, in this bill, to have the section as to monopoly remain 
as now, and to assume that every monopoly is unreasonable and ought 
to be blocked. 

Mr. Davenport. I suppose vou are addressing your remarks to the 
proposed substitute submitted to the Committee on Judiciary of the 
House of Representatives ? 

Professor Jenks. Yes. 

Mr. Davenport. I observe by section 5 of that substitute that in 
regard to all existing monopolies they are exempted from all prose- 
cution of any kind from and after a year from the passage of the 
act — although there are three or four or five hundred oi them — 
whatever the number. The feature of monopoly, so far as it exists 
to-day, unless the Government shall proceed to destrov the combina- 
tions, is from one year after the passage of this law fastened on the 
country, under the provisions of this bill as you have drawn it. Is 
that not so? 

Professor Jenks. It is true as to the existing contracts and the 
things they are working on at the present time. I will speak of that 
in a moment. 

Mr. Emery. Is it not also true that after the passage of the bill 
every contract is considered, so far as prosecution is concerned, with 
reference to its reasonableness or unreasonableness? 

Professor Jenks. No. 

Mr. Emery. It is, under the fifth section of the proposed substitute. 

Professor Jenks. I do not so understand it. 

Mr. Emery. It says: 

That no suit or prosecution by the United States under the first six sections 
of the said act approved July 2, 1890, shall hereafter be begun for or on account 
of any contract or combination made prior to the passage of this act, or any 
action thereunder, unless the same be in unreasonable restraint of trade or 
commerce. 

That says "under the first six sections." 

Professor Jenks. It is stated specifically in the fourth section, 
under subsection 11, that this is not to apply to the second section of 
the SJierman Act.^ 

Mr. Emery. But this states what I have read. 

Professor Jenks. If that is so, the second section ought to be taken 
out. 

I want to say as to monopolies : The bill itself assumes that all mo- 
nopolies are unreasonable, and that regarding them the Sherman Act 
should remain as at present. If that is not clear, we should be glad 
to have it made so. In my personal judgment, however, there are 
monopolies that are reasonable and that are in the public interest. So 
that my own individual opinion would be that the second section 
ought to be treated the same as the first and third. 

Supposing we take the case of a telephone company doing busi- 
ness, say, in several States. I think it is desirable that that telephone 
company be a single entity — that it be a monopoly, and that rivals 

"This citation by l*rofessor Jenks has reference to the later (modified) bill 
submitted to the Judiciary Committee, House of Representatives, not to any bill 
at present before the Senate. Copy of this proposed substitute will be found 
later in this volume. 
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should be shut out. I happen to live in a town where there are rival 
telephone companies, and I do not think it is in the public interest. 

Senator Depew. Where there are two such companies every citizen 
has to have two phones. 

Professor Jenks. Yes. In a case in which a business is a natural 
monopoly, then a monopoly is in the public interest, a§ in the case of 
a telephone company. 

Senator Nelson. You call that a natural monopoly? 

ProfeSvSor Jenks. Yes; railroad companies, telegraph companies. 
and telephone companies. You can not prevent the element oi 
monopoly coming in in such cases. In the case of the West Shore 
Railroad we saw that the construction of that railroad simply meant 
that it should be bought out by the road already established. The 
remedy in such cases is not to try to abolish the monopoly, but to 
put it rigidly under the control oi the Government to the extent of 
fixing the rates and holding them down. 

So I myself would go farther than this bill and would say that 
monopolies also should be brought under the same regulation and be 
considered with reference to reasonableness or unreasonablejiessw 
Only, as to those that are in the nature of common carriers, I would 
not rely upon publicity. For the present, at least, I should put 
them directly under public control and fix the rates. 

That is my personal opinion, I mean. One chief j-eason why it 
was not thought wise to put that feature into this bill (I am speak- 
ing frankly) is that we did not think the public opinion of the 
country at the present time was inclined to the view that any 
monopoly, even a transportation company, should be recognized, 
even if in the public interest ; and I thought that if we did recognize 
it, we should be getting so much ahead of the public opinion of the 
country. 

In the case of the modification of any law on any subject so far- 
reaching as this is, it is not to be expected that we can get any further 
than one step at a time. The one step we are seeking now is to get 
publicity as far as we can, and get these matters into the hands of the 
public and, in part, into the hands of the Government. 

Are there any other questions you would like to ask on this point 
at this time ? 

Senator Nelson. I think not, unless some other members of the 
committee have questions. 

Professor Jenks. As to the form of the bill, I wish to say one thing 
ftirther. There has been a great deal of criticism of the bill — criti- 
cism that we are all very thankful for — with reference to the form in 
which things are put, and also as to the general policy of letting the 
Executive be active in the adminstration of this law instead of leav- 
ing everything to the courts. 

Heretofore, under our present law, if people felt that they were 
injured they appealed to the courts. If the Government thinks there 
is a monopoly, the matter is taken up through the courts. In this 
bill it is proposed to change that policy by permitting the adminis- 
trative branch of the Government to act before the matter goes to the 
courts. 

That is an extremely important matter and is really a funda- 
mental change in our law, perhaps the most important fundam'^ 
change. 
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Senator Nelson. Is not that creating a bureaucratic government? 
Excuse me for the question. 

Professor Jenks. Yes ; to that extent ; but it does not go far, and 
it secures prompt action. 

Senator Nelson. And is it not concentrating all the system of relief 
in the Bureau here in Washington ? If I am living in Minnesota 
and am injured by any combination in restraint of trade, I can now, 
by the Sherman antitrust law, go into the courts and get my relief 
through the courts in my own State — the United States courts. 
Now, under your system, you would compel everjrbody in order to 
get relief to come in the first instance to Washington before this 
Bureau of Corporations and submit this question to an administrative 
officer. 

Professor Jenks. I do not so understand it. 

Senator Nelson. That is the effect of it. 

Professor Jenks. I understand it differently. Let me say this: 
The same right that exists now would exist then, so far as bringing 
an action is concerned, with this exception : That you would have to 
prove unreasonableness in case you were attacking a contract. On 
the other hand, the thought ox putting the executive department 
into the administration of this law is rather this : At the present time 
there are a great many business men, a very large proportion, I think 
I might say,*ojf the men who are doing business on a large scale, who 
feel that they need to make many contracts among themselves and 
with railroads and others that they think are not contrary to the 
public interest and that they must make if they are to carry on their 
business successfuly, and as to which they can not know now whether 
they will be attacked by the Attorney-General or not. 

This bill provides that if they should enter into a contract of that 
. kind they may bring their contract to the attention of the Commis- 
sioner of Corporations. He can look that contract through, and if he 
thinks it is contrary to public policy and in unreasonable restraint 
of trade he will say if it is so. Under those circumstances — if he 
says that — they will presumably not enter into that contract. If 
he passes on it favorably, they will ; and they will have this assurance : 
That presumably they will not be attacked if they go ahead ; and if, 
on the other hand, they are attacked, the Government must prove that 
the contract is unreasonable. 

Senator Nelson. In other words, the Corporation Commissioner 
will give them a clean bill of health, and if so, then you would throw 
the burden of proof on the Government? 

Professor Jenks. That is it. 

Senator Nelson. You would compel the Government or the per- 
son injured to assume the burden of proof? 

Professor Jenks. Yes. 

Senator Nelson. Then the corporation can say, " I have got this 
bill of health, and it is your business to show that I am not doing 
what I ought to do." 

Professor Jenks. Under present circumstances the corporations 
can say that; they can go ahead and do business; and if the Attor- 
ney-(ieneral attacks them he has simply to prove whether their acts 
are in restraint of trade. Under our bill if the Bureau of Corpora- 
tions acts favorably^ then they can say, " If you attack us you must 
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show not only that we are in restraint of trade, but in unreasonable 
restraint of trade." 

The reason for that is this: We know that the Department of Jus- 
lice has acted in very few cases. We know that in the very nature of 
the case, if you are going to attack an abuse — especially if the party 
attacked is a great corporation — and if you are going to attack 
through the courts, it will be four or five years before any relief 
comes; and there is no preventive measure. In our judgment it 
is better to have some preventive measure that will not need four or 
five years to make the correction. 

It seems to us that it is- better to apply the corrective before the 
evils start and so to prevent the unreasonable combinations being 
made. It is better to let a man who is going to investigate these 
contracts investigate- them in advance. By experience he would be- 
come more and more expert and could say whether on the face of it 
the contract would be reasonable or unreasonable. In order to pro- 
tect the public, if people objected to his judgment, they could get the 
matter before the Interstate Commerce Commission, and eventually 
it would ^t to the courts. 

While it may seem to some people that we appear to be concen- 
trating much power in the hands of the Executive, the compensating 
advantage is that the man doing it is working all the time under the 
public eye. That man can not be bribed. There are too many eyes 
on him. You can prevent nine-tenths of the evils, in mj opinion, if 
the Administration is charged with the duty of examination; and 
the matter may ultimately go to the courts. 

Senator Nelson. Suppose a corporation presents its papers to the 
Bureau of Corporations, and suppose the Bureau shakes its head and 
says: " You are violating the law," and suppose the corporation does 
not accept its judgment, and says: "We- will go on," how does the 
Bureau stop it? 

Professor Jenks. In such case the matter would be as it is now. I 
am not in the secrets of the Administration, but I suppose that prac- 
tically all the suits upon which the Attorney-General is now proceed- 
ing are based practically upon information secured by the Bureau 
of Corporations for the Government. 

Mr. Davenport. In your proposed substitute, you are proposing 
that that should be a crime. 

Professor Jenks. There is a provision that makes 

Mr. Davenport. In the latest edition of this bill it is provided that 
when the Commissioner of Corporations turns a matter down, there- 
upon, if anybody does any act in carrying out any such matter or 
agreement, he Is subject to the penalty of $5,000, and even to a year's 
imprisonment. 

Senator Dillingham. Has that been printed? 

Mr. Davenport. It is in the House hearings. 

Senator Nelson. In those cases that corporation could not come 
into court and show that it was reasonable, while the other could. 
There you make a distinction in the case of one class of corporations. 
The class approved by the Bureau of Corporations could come into 
court and say that they are reasonable, while the others could not. 

Professor Jenks. They may ask for a rehearing before the Bureau 
of Corporations, and an appeal from that lies to the supreme court of 
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the District of Columbia and, eventually, to the Supreme Court of 
the United States. So there is no danger of an arbitrary ruling on 
the part of the Commissioner — no ruling that can not be reached by 
appeal. 

Mr. Emery. When you speak of an appeal from the Commissioner 
you are in direct opposition to the Commissioner himself, who states 
m his paper before the House committee that there can not be any 
appeal. 

Professor Jenks. The Commissioner of Corporations prepared that 
brief before this form of the bill was put in. 

Mr. Emery. But he did not prepare thfe law which states there is 
no appeal from his decision. 

Professor Jenks. If he takes that position, I differ with him. 

Senator Depew. 'Is it because they have not tead the bill and do 
not understand it, that every corporation in the State of New York 
is sending me frantic telegrams against this bill ? 

Professor Jenks. If that is the case, I should gay that some of 
them have changed their minds suddenly. I know that, as was said 
before the House committee, the United States Steel Corporation, in 
the persons of Judge Gary and Mr. Stetson, were satisfied with this 
bill as a whole. 

Senator Depew. I have received large numbers of telegrams 
against it. 

Senator Dillingham. I also have received a number of telegrams 
on the subject. 

Professor Jenks. Here are two gentlemen (Mr. Davenport and 
Mr. Emery) who have been representing before the Judiciary Com- 
mittee of the House large numbers of manufacturing corporations. 
I am not exprCvSsing any personal opinion, but I say that it is the 
opinion of some of the people who on the whole have favoifed this 
bill that one reason why some of these manufacturing corporations 
are opposing the bill so vigorously is that they feel that if it were 
put through it might, in the long run, take from them some of the 
advantages that they think they have under the present Sherman 
antitrust act in their contests with trade unions. 

Mr. Emery. Is that the reason for the opposition of the Merchants' 
Association of New York and other commercial bodies throughout 
the country? 

Professor Jenks. No; I think not. Let me say a word on that 
point. Some of those organizations are opposing it on the ground 
that they do not feel that as yet they have a sufficient knowledge of 
the situation so that they are ready to express a positive affirmative 
opinion as to what is the wisest course of legislation. I think that 
is a very fair statement of the position of the Merchants' Associa- 
tion. They say : " We are opposing this bill of Senator Foraker's 
and of others because we want delay in order that a commission may 
be appointed, so that we may be confident that the right remedy may 
be applied." I think that is the position of Mr. Bijur. 

Senator Depew. A large number of my telegrams favor a com- 
mission to consider the question. 

Professor Jenks. Yes. The most important single objection that 
these people make, as I recall, to the bill is that we need a much 
more definite standard than is furnished in the bill by the words 
" reasonable " or " unreasonable." They think that if they have the 



SHBBMAN ANTITEUST LAW. 121 

summer to think this question over they may be able to set up some 
standard by which to measure the matter up. They want an amend- 
ment to the Sherman Act as much as we do, but they do not know 
exactly what it is that they do want. 

Now, as to whether a contract would be in reasonable or unreason- 
able restraint of trade, their attention has been called to the fact that 
the Sherman Act is a penal statute and that a penal statute should be 
strictly construed, and that the crime should be very clearly defined, 
and they fear that if we say that if a man doing something in un- 
reasonable restraint of trade is to be punished, the expression un- 
reasonable is so indefinite that the courts will declare the act to be 
void on the ground of uncertainty. 

Senator Nelson. I want to call your attention to the fact that if 
you will examine the decisions of the courts before the Sherman Act 
you will find that they have fixed a standard and it is this : That any 
contract or combination affecting the public at large that stifled 
competition and tended to create a monopoly was against public 
policy and the question of reasonableness did not enter into it and 
would not be considered by the courts. 

Professor Jenks. That is exactly the point. 

Senator Nelson. The first paragraph m one of the sections of the 
Sherman law is nothing but the enactment of what the best courts in 
the country had regarded as the common law at that time. And can 
you fix by statute any other standard than what the courts had fixed 
up to that time ? 

Professor Jenks. Certainly not. And yet so far as the standard 
set up by the courts is dependent on a statute, you can by statute, of 
course, change the standard of the courts, and that is what we are 
trying to do here. 

Now, the courts have decided repeatedly that under the Sherman 
Act you do not need to prove that a combination is in unreasonable 
restraint of trade. It is enough that it is in restraint of trade. 
That makes it contrary to this law, and in consequence it will not 
hold, and the penal provisions apply. Now, we want to put this 
test in : That itr must be in unreasonable restraint of trade, and that is 
what these gentlemen say is too indefinite. I wish to speak on that 
for a moment. 

In the first place, in some of the cases cited against us here (I am 
referring especially to the 26 Indiana Appellate Court Reports, page 
278) attention has been called to the fact that the Indiana court de- 
clared an act of the legislature void because it made penal the driving 
over of certain roads at certain seasons of the year a wagon with a 
"narrow "tire. The court said that word " narrow " was indefinite. 
Attention was, however, called by the court itself in the same decision 
to the fact that wherever (I shall be glad to be corrected if I do not 
state the matter correctly) — wherever an expression was used that had 
a definite meaning in the common law, as, for instance, "" a public 
nuisance," the courts would take the common-law meaning in inter- 
preting the statute (p. 281). Now, to us it has seemed that if we 
were to put into the statute the words " reasonable or unreasonable " 
we should find the courts taking the meaning of those words held in 
the common law. 

Mr. Emery. Do you think that they would put " reasonably nar- 
row" in there? 
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Professor Jenks. I thank you for calling my attention to that, as 
I was rather forgetting what I was going to say on that point. When 
you speak of a wagon tire, it may be two or three or four inches wide, 
or something of that kind. That is a matter that admits of definite- 
ness. On the other hand, when you are speaking of a public policy 
or of something that will do good or do harm, it is absolutely impos- 
sible to compare that with a wagon tire. The only standard you can 
set up is the judgment of reasonably well-informed men. 

Now, as to the contracts that may be made between corporations, 
they may be. of fifty or one hundred different kinds. So it seems to 
me "that the Merchants' Association is wrong. They think that by 
working for a summer season we may be able to lay down a standard 
by which we can measure whether a contract will be reasonable or 
not. In my judgment it is impossible to fix a more definite standard 
than- has been already fixed in civil cases in respect to the matter of 
unreasonableness or reasonableness in restraint of trade. 

In that connection I was going to cite you the case of the Addyston 
Pipe and Steel Company,* where,»in quoting from Chief Justice Tin- 
dal in the case of Horner y. Evans, the court found the expression 
'' reasonable restraint of trade " sufficient, and was able in the case of 
protection of business rights to sav that the measure set up by the 
chief justice " furnishes a sufficiently uniform standard by which the 
A'alidity of such restraints may be judicially determined." 

The court naturally contends for as definite a standard as possible 
(p. 284), but where definite measurements can not be made, has had 
no difficulty in construing and applying such a term as " reasonable- 
ness." 

This statute that we are referring to now — the Sherman Act — is a 
penal statute, and what the judge is referring to is a civil suit — a case 
of civil injury. When we are talking about restraints of trade, 
whether reasonable or unreasonable, the use that would be made of 
that expression would normally, I suppose, in the courts be applied 
under the Sherman Act to the point oi whether the person was guilty 
or not guilty, and so would be classed among the penal provisions. 

But the point in question, now and here, is not whether the expres- 
sion used would refer to an act as criminal or not, but the question 
is, Whether the act being criminal under the statute the doctrine 
laid down in the civil cases does not furnish a sufficient test of the 
interpretation for criminality. We say it does. 

Mr. Davenport. Is not precisely the opposite view held by Justice 
Brewer? Nothing is more settled at common law than that rates must 
be reasonable. Suits have been maintained in common-law courts, 
and yet in a penal statute — the interstate-commerce law — Justice 
Brewer said it was too indefinite, its standard of unreasonable rates, 
and threw the case out of ccmrt, in U. S. v. Tozer, and the same in 
McChord (133 U. S.). 

Professor Jenks. There is another point I should like to make in 
that immediate connection. It is this. The Supreme Court of the 
United States itself has not apparently felt any such difficulty as that 
suggested. It has not, so far as I have seen, met the question as to 
whether it had to decide on reasonableness or unreasonableness in 
restraint of trade. AVhat it has said was: We do not need to con- 
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sider that; the question is one of mere restraint of^rade; we do not 
have to decide whether it is reasonable or unreasonable. And yet 
that question has been presented to them over and over again by par- 
ties to suits. 

It was claimed by defendants that their contracts were reasonable 
and that being reasonable, they ought not to be held invalid or to be 
held* to be criminal acts. The courts simply took the position that 
they had to be thrown out anyway, if they were in restraint of trade, 
whether reasonable or not. 

Now, it has seemed to us that if the matter of indefiniteness in the 
words " reasonable " or " unreasonable " in such a statute as this was 
one that the Supreme Court would hold important enough to in- 
validate the law, they would have met the question fairly and made 
some indication of their position. It has been presented to them 
often enough. 

(This concludes Professor Jenks' statement.) 

The following is the later measure submitted on behalf of the 
Civic Federation to the subcommittee of the Committee on the 
Judiciary of the House of Representatives as a substitute for the bill 
first submitted on behalf of the Civic Federation: 

A BILL to regulate commerce among the several States or with foreign nations, 
and to amend the act approved July second, eighteen hundred and ninety, 
entitled **An act to protect trade and commerce against unlawful restraints 
and monopolies." 

Be it enacted hy the Senate and House of Representatives of the 
United States of America in Congress assembled^ That section seven 
of the act approved July second, eighteen hundred and ninety, 
entitled ''An act to protect trade and commerce against unlawful 
restraints and monopolies ^^'^ he^ and the same is hereby, amended so 
as to read as follows : 

" Sec. 7. That any person who shall be injured in his business or 
property by any other person or corporation by reason of anything 
forbidden or declared to be unlawful by this act may sue therefor in 
any circuit court of the United States in the district in which the 
defendant resides or is found, without respect to the amount in con- 
troversy, and shall recover the damage's by him sustained and the costs 
of suit, including a reasonable attorney's fee." 

Sec. 2. That in any suit for damages under section seven of the 
?aid act approved July second, eight^n hundred and ninety, based 
upon a right of action accruing prior to the passage of this act, the 
plaintiff shall be entitled to recover only the damages by him sus- 
tained and the costs of suit, including a reasonable attorney's fee^ 
and no suit for damages under said section seven of the said act, 
based upon a right of action accruing prior to the passage of this act, 
shall be maintained unless the same shall be commenced within one 
year after the passage of this ack 

Sec. 3. Nothing in said act approved July second, eighteen hun- 
dred and ninety, or in this act, is intended, nor shall any provision 
thereof hereafter be enforced so as to interfere with or to restrict 
any right of employees to strike for any purpose not unlawful at 
conunon law or to combine or to contract with each other or with 
employers for the purpose of obtaining from employers peaceably 
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or by any means \iot unlawful at common law satisfactory terms for 
their labor or satisfactory conditions of employment, or so as to 
interfere with or to restrict any right of employers for any pur- 
pose not unlawful at common law to discharge all or any of their 
employees or to combine or to contract with each other or with em- 
ployees for the purpose of obtaining labor on satisfactory terms, 
peaceably or by any means not unlawful at common law. 

Sec. 4. That the said act, approved July second, eighteen hundred 
and ninety, is hereby further amended by adding at the end of send 
QjCt the following sections: 

" Sec. 9. That any corporation or association which may be s^uh- 
ject to this act but not subject to the act approved February fourth, 
eighteen hundred and eighty-seven, entitled ^An act to regulate com- 
merce,'' or the acts amendatory thereof or supplemental thereto, shall 
be entitled to the benefits and immunities in this act hereinafter 
given, if and when it shall register as herein provided, and shall 
comply with the requirements of this act hereinafter set forth, but 
not otherwise. 

" Such registration by a corporation or association for profit and 
having capital stock may be eflfected by filing with the Commissioner 
of Corporations a written application therefor, together with a writ- 
ten statement setting forth such information concerning the organ- 
ization of such corporation or association, its financial condition, its 
contracts, and its corporate proceedings as may be prescribed by 
general regulations from time to time to be made by the President 
pursuant to this act ; and such registration by a corporation or asso- 
ciation not for profit and without capital stock maj be effected by 
filing with the Commissioner of Corporations a written application 
therefor, together with a written statement setting forth, first, its 
charter or agreement of association and bylaws; second, the place of 
its principal office, and, third, the names of its directors or managing 
officers and standing committees, if any, with their residences. 

" Thereupon the Commissioner of Corporations shall register such 
corporation or association under this act. In case any corporation or 
association so registered shall refuse or shall fail at any time to file 
the statements or to give the information required under this act, or 
to comply with the requirements of this act, or in case information 
furnished by it shall be false in any material particular, the Commis- 
sioner of Corporations shall have power to cancel the registration of 
mch corporation or association after thirty days' notice in writing to 
such corporation or association. Any corporation or association 
aggrieved by such action of the Commissioner of Corporations may 
apply to the supreme court of the District of Columbia,* in a suit or 
proceeding in equity, for review of such action and such relief in the 

g remises as may be proper, and said court shall have jurisdiction to 
ear and determine such application and to affirm, reverse, or modify 
such action of said Commissioner, subject t6 appeal as in other causes 
in equity. 

" Sec. 10. That the President shall have power to make, alter, and 
revoke, and from time to time, in his discretion, he shall make, alter, 
and revoke regulations prescribing what facts shall be set forth in the 
statements to oe filed with the Commissioner of Corporations by cor- 
porations and associations for profit and having capital stock, apply- 
ing for registration under this act, and what information thereafter 
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shall be furnished by such corporations and associations so registered, 
and he may prescribe the manner of registration and of cancellation 
of registration.. 

" Nothing in this act shall require th^ filing of contracts or agree- 
ments of corporations or associations not for profit or without capital 
stock, and such corporations and associations, while registered here- 
under, and the members thereof, shall be entitled to aU the benefits 
and immunities given by this act excepting such as are given by 
section eleven and section twelve, without filing such contracts or 
agreements; but from time to time every such corporation or asso- 
ciation shall file with the Commissioner of Corporations, when and as 
called for bv him, a revised statement giving, as of a date specified 
by him, such information as is required to be given at the time of 
original registration, under section nine of this act. 

''Sec. 11. That any corporation or association registered under 
this act, and any person not a common carrier under the provisions 
of the said act approved February fourth, eighteen hundred and 
eighty-seven, or the acts amendatory thereof or supplemental thereto, 
being a party to a contract or combination hereafter made other than 
a contract or combination with a common carrier filed under section 
twelve of this act, may file with the Commissioner of Corporations 
a copy thereof, if the same be in writing, or if not in writing, a state- 
ment setting forth the terms and conditions thereof, together with a 
notice that such filing is made for the purpose of obtaining the bene- 
fit (tf the provisions of this section. 

" No prosecution^ suitj or proceeding hy the United States shall be 
begun under the first six sections of this act for or on account of any 
such contract or combination hereafter made^ of which a copy or writ- 
ten statement shall have been filed as aforesaid^ or for or on account 
of any acts done in performance thereof by or in behalf of such cor- 
poration^ association^ or person^ unless such contract or combination 
shall be in unreasonable restraint of trade or com/merce^ as defined in 
section three of this act^ or shall constitute a conspiracy in violation 
of section one or of section three of this a>ct^ or shall be in violation 
of section two of this act. If in the opinion of the Com/missioner of 
Corporations any such contract or combiruition of which a copy or a 
vyritten statement shall have been filed as aforesaid shall be in unrea- 
sonable restraint of trade or commerce, as defined in section three of 
this act, or shall constitute a conspiracy in violation of section one or 
of section three of this act, or shall be in violation of section two of 
this act, said Commissioner shall be authorized and empowered, and tt 
shall be his duty, to enter an order to that effect, which order sfiall 
set forth briefly the grounds upon which it is based. Any such order 
'may be made by the Commissioner upon his own motion and without 
notice or hearing within thirty days from the date of the filing of 
such contraxit or written statement. After the expiration of such 
thirty days no such ordjcr shall be made by the Commissioner except 
after notice to the party or parties who filed such contract or written 
statement and after giving such party or parties an opportunity to 
le heard, and such order shall take effect upon a daie therein to be 
specified not less than ten days after the fling thereof; but any per- 
son aggrieved by such action of the Commissioner of Corporations, or 
the United States in case of his nonaction, may apply to the Inter- 
9tate Com/merce Commission for a rehearing of the case; and said 
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Commission {with which the Commissioner of Corporations is hereby 
authorized to sit for the purpose of such rehearing with the powers 
and duties of a memiber) is hereby authorized and directed^ after due 
motion to rehear such case and thereupon to enter such order in the 
case as seems to it proper, subject, as in other instances, to appeal to 
the courts as hereinafter provided. If any party or parties to any 
such contract or combination, of which a copy or a written statement 
shall have been filed as aforesaid, shall do any act in performance of 
such contract or in pursuance of such combination after the Commis- 
sioner of Corporations or the Interstate Commerce Commission shall 
have entered an order as aforesaid, such party or parties, unless such 
order of the Commissioner on the rehearing hereinbefore provided 
shall have been replaced by a new order or such order shall have been 
suspended or set aside by order of the court, as herein provided, shall 
be deemed ouilty of a misdemearurr and on conviction thereof shall 
he punished by fine not exceeding five thousand dollars or by tmpris- 
onment not exceeding one year, or both said punishments; and the 
United States may institute and maintain proceedings in equity 
under section four of this act to prevent and restrain the performance 
of such contract and tfte continuance of such combination and any 
action pursuant thereto in violation of this act. 

" No corporation or association authorized to register under sec- 
tion nine of this act shall be entitled to the benefit of this section, if 
it shall have failed so to register or if the registration of such cor- 
poration or association shall have been canceled; and the United 
States may institute, maintain, or pi'osecute a suit, proceeding, or 
prosecution under the first six sections of said act for or on account 
of any such contract or combination hereafter made of which a copy 
or written statement shall not have been filed as aforesaid or as to 
which an order shall have been entered as above provided. 

''A7iy party afected by any such order entered by the Commission 
may institute and maintain a suit to enjoin, set ande, annul, or sus- 
pend such order in the supreme court of the District of Columbia, 
and jurisdiction is hereby given to such court to hear and determine 
such suits and to grant such relief; bttt no interlocvlory order or 
decree enjoining, setting aside, annulling, or suspending any such 
order of the Commission shall be granted except after not less than 
five days^ notice to the Commission. The provisions of 'An act to 
expedite the hearing and determination of suits in equity, and so 
forth,^ approved February eleventh, nineteen hundred and three, shall 
be, and are hereby, made applicable to all such suits, including the 
hearing on an application for a preliminary injunction. An appeal 
may be taken from any interlocutory order or decree granting or 
continuing an injunction in any suit, but shall lie only to the Supreme 
Court of the United States: Provided, That the appeal must be 
taken within thirty days from the entry of such order or decree., and> 
it shall take precedence in the appellate court over all other causes, 
except causes of like character and criminal causes. 

" No corporation or association for profit or having capital stock, 
and registered under this act, that hereafter shall make a combina- 
tion or consolidation with any other corporation or association, shall 
be entitled to continue its registration under this act, unless without 
delay it shall file with the Commissioner of Corporations, pursuant 
and subject lo the provisions of this section, a statement settmg forth 
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the terms and conditions of such combination or consolidation, to- 
gether with a notice as hereinabove provided. 

"Sec. 12. That any common carrier under the provisions of the 
said act approved February fourth, eighteen hundred and eighty- 
seven, or the acts amendatorv thereof or supplemental thereto, being 
a party to a contract or comlbination in the nature of a traffic agree- 
ment, but not* including pooling of freight or earnings, hereafter made 
as forbidden by section live of the said act approved February fourth, 
eighteen hundred and eighty-seven, or any other party to such con- 
tract or combination, may file with the Interstate Commerce Com- 
mission a copy thereof, if the same be in writing, or, if not in writing, 
a statement setting forth the terms and conditions thereof, together 
with a notice that such filing is made for the purpose of obtaining 
the benefit of the provisions of this section. 

" No prosecution^ suit^ or proceeding hy the United States shall he 
begun under the first six sections of this act or on account of any such 
contract or combination hereafter made of which a copy or written 
statement shall have been filed as aforesaid, or for or on account of 
any acts done in performance thereof by or in behalf of such corpora- 
tion, association, or person, unless such contract or combination shall 
he in unreasonable restraint of trade or commerce as defined in section 
three of this act, or shall constitute a conspiracy in violation of section 
one or of section three of this act, or shall be in violation of section 
two of this act. If in the opinion of the Interstate Commerce Com- 
mission any such contract or combination of which a copy or a written 
statement shall have been filed as aforesaid shall be in unreasonable 
restraint of trade or commerce as defined in section three of this act, 
Of shall constitute a conspiracy in violation of section one or of section 
three of this act, or shaU be in violation of section two of this act, said 
Commission shall be authorized and empowered and it shall be its 
duty to enter an order to that effect, which order shall set forth briefiy 
the grounds upon which it is based. Any such order may be made by 
the Commission, upon its own motion and without notice or hearing, 
mthin thirty days from the date of the filing of such contract or writ- 
ten statement. After the expiration of such thirty days no such order 
shall be made by the Commission except after notice to the party or 
'parties who filed such contract or written statement and after giving 
such party or parties an opportunity to be heard, and such order shall 
take effect upon a date therein to be specified not less than ten days 
after the filing thereof; but any person aggrieved by such action of 
the Interstate Commerce Commission, or the United States in case of 
its nonaction, may apply to the supreme court of the District of Co- 
lumbia for review of the case; and said court is hereby authorized and 
directed to hear and determine such application and to a^fjirm, reverse, 
or modify such action, or in case of its failure to act to enter such 
order in the case as seems to it proper, subject as in other instances to 
the provisions of section eleven and to appeal to the Supreme Court 
of the United States as herein provided. 

^^ If any party or parties to any such contract or combination, of 
which a copy or a written statement shall have been filed as afore- 
said, shall do any act in performance of such contract or in pursuance 
of such combination after the Commissioner of Corporations for the 
Interstate Commerce Commission shall have entered an order a^ 
aforesaid, such party or parties, unless such order of the Commission 
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shall have been enjoinedj annulled^ or suspended by a decree or ordei 
of a courts as herein provided^ shall be deemed guilty of a Tmsde- 
meanor^ and on convi()tion thereof shall be punished by fine^ not 
exceeding five thousand dollars or by imprisonment> not exceeding 
one year^ or both said punishments^ in the discretion of the courts; 
and the United States may institute and maintain proceedings in 
equity under section four of this act^ to prevent and restrain the per- 
formance of such contract and the continuance of such combination 
and any action pursuant thereto in violation of this act. 

" No corporation or association authorized to register under section 
ii'utc of this act shall be entitled to the benefit of this section if it 
shall have failed so to register^ or if the registration of such corpora- 
tion or association shall have been canceled; and the United States 
may institute^ mgintain^ or prosecute a suit^ proceeding^ or prosecu- 
tion under the first six sections of said act for or on account of any 
such contract or combination hereafter made^ of which a copy or 
written stateinent shall not have been filed as aforesaid^ or as to which 
an order shaU have been entered as above provided.'*^ 

Sec. 5. That no suit or prosecution by the United States under the 
first six sections of the said act approved July second, eighteen hun- 
dred and ninety, shall hereafter be begun for or on account of any 
contract or combination made prior to the passage of this act, or any 
action thereunder, unless the same be in unreasonable restraint of 
trade or commerce among the several States or with foreign nations; 
and no suit or prosecution by the United States under the first six 
sections of the said act approved July second, eighteen hundred and 
ninety, shall be begun after bne year from the passage of this act 
for or on account of any contract or combination made prior to the 
passage of this act, or any action thereunder; but no corporation or 
association authorized to register under section nine of the said act 
approved July second, eighteen hundred and ninety, as amended, 
shall be entitled to the benefit of the provisions of this section, if it 
shall have failed so to register, or if the registration of such corpo- 
ration or association shall have been- canceled before the expiration 
of one year after such registration, exclusive of the period, if any, 
during which such cancellation shall have been stayed by an order 
of the Interstate Commerce Commission or an order or decree of 
court subsequently vacated or set aside. Anything herein contained 
to the contrary notwithstanding, all actions and proceedings now or 
heretofore pending under or by virtue of any provision of the said 
act approved July second, eighteen hundred and ninetjr, may be 
prosecuted and may be defended to final effect; and all judgments 
and decrees heretofore or hereafter made in any such actions or pro- 
ceedings may be enforced in the same manner as though this act nad 
not been passed. 

Senator Nelson. I see some representatives of labor here. Let me 
ask if you wish to be heard ? 

Mr. Martin. Do you refer to me. Senator? 

Senator Nelson. Yes. 

Mr. Martin. I do not represent any labor organization. 

Senator Nelson. Do you wish to be heard on the subject of the 
Sherman Antitrust Act and any proposed amendments of it? 

Mr. Mar'itn. Yes. We are opposed to the modifications proposed. 
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Senator Nelson. You are opposed to modification of the Sherman 
act? 

Mr. Martin. As proposed in these bills; yes. 

Senator Nelson. Do you wish to be heard? 

Mr. Martin. Yes. 

Senator Nelson. We have now heard two representatives of the 
civic organization who are proponents of the bill, Mr. Low and Pro- 
fessor Jenks, and we have heard Mr. Davenport in opposition. I 
think it would be fair, now to give the labor organizations a hearing. 
If that is agreeable to the subcommittee, what day would best suit 
the members — Tuesday or Friday ? 

Senator Depew. Either day will suit me. 

Senator Clarke. Tuesday would suit me best. 

Mr. S. H. Cowan. I should like to file some objections entertained 
by the National Live Stock Association, who desire to oppose certain 
features of the bill. In fact, we are opposed to the whole bill. 

Senator Nelson. Do you wish to file a brief, or do you want a 
hearing? 

Mr. Cowan. I am not particular about that. If we have oppor- 
tunity to indicate our views or objections, that will be sufficient for us. 

Senator Nelson. Verjr well. 

Mr. Emery. The chair will remember that I had but a very few 
minutes the other day to present the points of objection entertained 
by the associations that I represent. 

Senator Nelson. Yes. 

Mr. Emery. I represent a very large opposition, and if the com 
mittee would give me one minute at this time 1 should like to read 
in connection with what Mr. Jenks said a moment ago, a few lines 
from Judge Taft's opinion bearing on the question of reasonableness 
or unreasonableness. 

Senator Nelson. Very well. 

Mr. Emery. I read from the case of the Addyston Pipe and Steel 
Company (85 Fed. Eep., 283-284) : 

"Much has been said in regard to the relaxing of the original 
strictness of the common law m declaring contracts in restraint of 
trade void as conditions of civilization and public policy have 
changed, and the argument drawn therefrom is that the law now 
recognizes that competition may be so ruinous as to injure the public, 
and, therefore, that contracts made with a view to check such ruinous 
competition and regulate prices, though in restraint of trade and 
havmg no other purpose, will be upheld. We think this conclusion 
is unwarranted by the authorities when all of them are considered. 
It is true that certain rules for determining whether a covenant in 
restraint of trade, ancillary to the main purpose of a contract rea- 
sonably adapted and limited to the necessary protection of a partj 
in the carrying out of such purpose, have been somewhat modi- 
fied by modem authorities. * * * But these cases all involved 
contracts in which the covenant in restraint of trade was ancillary 
. to the main and lawful purpose of the contract and was necessary 
to the protection of the covenantee in the carrying out of that main 
purpose. They do not manifest any general disposition on the part 
of the courts to be more liberal in supporting contracts having for 
their sole object the restraint of trade than did the courts of an earlier 
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time. It is true that there are some cases in which the courts, mi^. 
taking, as we conceive, the proper limits of the relaxation of the 
rules for determining the imreasonableness of restraints of trade, 
have set sail on a sea of doubt and have assumed the power to say, 
in respect to contracts which have no other purpose and no other 
consideration on either side than the mutual restraint of the parties, 
how much restraint of competition is in the public interest and how 
much is not." 

The following letter, referred to by Mr. Seth Low in his statement 
of an earlier date before the subcommittee, was placed on file : 

2 East Ninety-first Street, 

New York^ April 13, 1908, 

Dear Mr. Low : In compliance with your request I put in writing 
the views 1 expressed to you. 

That corporations doing interstate traffic as common carriers must 
be controlled is granted. The Interstate Commerce Commission is 
the valuable result. 

The railroads must be allowed to make common rates to common 
points, etc., because there is little difference in cost between moving 
loaded and empty cars — 60 passengers in a car cost no more to trans 
port than 6 ; 60 freight trams passing per day cost little more than 
6, difference being only cost of labor and cars ; the railroad itself and 
its organization is already provided. Hence railroad rates would 
be demoralized without common rates to common points. This is 
obvious. Therefore these must be permitted, but the chief and almost 
sole duty of the Commission remains, which is to insure for the 
public the benefits of competition. This must never be infringed. 
Therefore the Commission must possess and exercise sole authority 
over these common rates, and be certain that they do not exceed 
rates generally prevailing in other parts of the country served by 
railways. Nor should there be rates which yield undue profits to 
the railroads. They should only yield what average traffic does on 
railroads generally. It is much the same with steel rails under pres- 
ent conditions. The railway companies are the only customers, and 
each company divides its orders among the mills which give it traffic. 
It is quite proper, therefore, that the railroad company and the man- 
ufacturers should be allowed to agree upon a common rate, but I 
do not recall any other article of which this can be so clearly said. 

Within the domain of commercial restraint of trade there should 
be similar authority somewhere to permit restraint needed to protect 
the public interest and to deny the right to restrain when it deprives 
the public of the benefit of competition, which is its right. A body 
like the Interstate Commerce Commission can perform this duty 
much better than courts of law. It is vital that the Commission 
should win and enjoy the confidence of both the corporations and the 
public and become our industrial supreme court. 

The Commission should regard every application for the right to 
combine or to agree to common prices as something wholly excep- 
tional and against public policy. Its necessity or advisability should 
be therefore clearly proven or the privilege denied. 

I can not too strongly advise against there being more than one 
authority to pass upon such questions, and that should be the Inter- 
state Commerce Commission. If common carriers be placed under 
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one commission and industrial interstate commerce under the Bureau 
of Corporations, or another commission, there must arise invidious 
comparisons between the two. Such comparisons will be publicly 
made. The party denied by the one will be disposed to feel that the 
other takes more liberal views, and vice versa, and vent his disap- 
pointment. Iniagine two supreme courts. The standing of both 
courts would be lowered. No reason why the Interstate Commerce 
Commission should not deal with the whole subject and every reason 
why it should. Its members will get a wider view of the whole ques- 
tion in its different phases. It is really one question, not two. We 
have seen, for instance, that the steel-rail question is much upon a par 
with the common-carrier question, both being exceptional. 

One point seems to me essential — ^without it little general progress 
can be made — ^viz, when new combinations are proposed, the first 
question must always be, What is the object sought? In ninety-nine 
cases out of a hundred it will undoubtedly be to rob the community 
of its right to the benefits of free competition, disguise it as we may ; 
therefore, the Commission's duty is to obtain satisfactory proof that 
the application is to cover an exceptional case. The conditions must 
be peculiar, as those of common carriers and steel-rail agreement 
are. If not, the application should be denied. If granted, then 
measures must be taken to safeguard and insure to consumers the 
results that competition would bring. Nothing should prevent this. 
That the combination be reasonable is not sufficient, it should be 
proved that exceptional treatment is advisable or necessary, and 
therefore unreasonable to deny it. Only combinations advisable or 
necessary in the interest of the public should be permitted, and this 
legal tribunals are not possessed of the knowledge or experience 
needed to determine. The Interstate Commerce Commission, dealing 
with nothing but such questions, will soon acquire experience, form 
traditions and precedents, which will gradually harden into a sys- 
tem which, judiciously applied, with the making from time to time 
of new precedents as new problems arise, will soon give it in all in- 
dustrial matters the position which the Supreme Court has won and 
so justly deserves in matters of law. 

We are doing pioneer work just now, work that this vast Union 
must do sooner or later, but the history of the Supreme Court should 
lead us to press forward now. The Interstate Commerce Commis- 
sion has already made a much better start than the Supreme Court 
did. 

Truly, yours, Andrew Carnegie. 

STATEMENT OF HON. HEBBEBT KNOX SMITH, COMMISSIONEB 
OF COBFOBATIONS. 

The following memorandum was received from Hon. Herbert 
Knox Smith, Commissioner of Corporations: 

THE COMMON LAW ON RESTRAINT OF TRADE. 

A brief consideration of the status of the common law prior to the 
passage of the Sherman Act is necessary. 

First. Combinations in restraint of trade were not criminal. Con- 
spiracies in restraint of trade were, indeed, criminal by common law, 
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but this was because of the elements of conspiracy and not because of 
the element of restraint of trade. A conspiracy m restraint of trade, 
in order to be criminal under common law, must have the same crimi- 
nal elements as any other conspiracy, namely, a combination of two or 
more to do an unlawful thing or to accomplish a purpose not. in it- 
self unlawful by unlawful means. 

Second. No damages could be obtained at common law for the in- 
jurious effects of a contract in restraint of trade (except in so far as 
such contract might have also been a criminal conspiracy, as above 
differentiated from a simple contract in restraint of trade). That 
is to say, a contract in restraint of trade, even though avoidable and 
unenforceable, had none of the elements of a tort. 

The two foregoing points are covered by Taft, J., in the Addyston 
Pipe case (85 Fed. K., 279), wherein he said: "Contracts that were 
in unreasonable restraint of trade at common law were not unlawful 
in the sense of being criminal, or giving rise to a civil action for dam- 
ages in favor of one prejudicially affected thereby, but were simply 
void and were not enforced by the courts." Citing Mogul Steam- 
ship Company v, McGregor, Appeal Cases (1892), p. 25, and others. 

Third. A contract in restraint of trade at common law was simply 
not enforceable if unreasonable, and this on the ground of public 
policy. 

The earlier decisions usually dealt with specific cases of con- 
tracts in restraint of a man's own right to work, but the later cases, 
decided under the modern conditions of business, develop the prin- 
ciple much more broadly, and within the last twenty-five years have 
placed the determination of the question on the matter of the rea- 
..sonableness and public effect of the contract. 

^Starting from the early condition, where the question was simply 
-Dne of the right of a man to contract to refrain from doing certain 
business over a certain area, up to the recent and modern decisions 
which involve the question of combination between large interests 
which may restrain the operations of large amounts of capital and 
many men, the common law has adhered to the general principle 
throughout of the reasonableness of the contract as determined by 
public policy — ^that is to say, what is " reasonable under the circum- 
stances^ — ^thus allowing the courts to take into consideration the 
xjircumstances in the most insignificant case or the circumstances 
which may involve the interests of entire communities and large 
-amounts of capital. 

ATERATION OF COMMON LAW BY THE SHERMAN ACT. 

TTie Sherman law did three things: (1) It enlarged the scope of 
the common-law provisions so as to include contracts and combina- 
tions in restraint of trade without regard to the reasonableness 
thereof, and made these combinations and contracts civilly illegal, 
unenforceable, and enjoinable; (2) it made such contracts and combi-' 
nations criminal j and (3) it gave to private parties the right of treble 
damages for injury caused by such combination. These last two 
features were a reversal of the common law, for restraint of trade 
was not a crime at common law, nor was there any right of dam- 
-ages. The rest of the Sherman law is matter of enforcement. 
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DEVELOP^fENT OF THE SHERMAN LAW. 

Court decisions have settled several important points in this act 
since its passage. 

(1) It covers all contracts and combinations in restraint of inter- 
state trade, whether they be reasonable or unreasonable, the courts 
expressly recognizing at the same time that this distinction was a 
part of the common law, and that the Sherman law abolished it. 

The language of the act includes every contract, combination * * ♦ in 
restraint of trade or commerce among the several States. ♦ ♦ ♦ We see no 
escape from the conclusion that if any agreement of such a nature does restrain 
it, the agreement is condemned by the act. (U. S. v, Trans-Missouri Freight 
Association, 166 U. S., 312.) 

When, therefore, the body Of an act pronounces as illegal every contract or 
combination in restraint of trade or commerce among the several States, etc.» 
the plain and ordinary meaning of such language is not limited to that kind 
of contract alone which is in unreasonable restiaint of trade, but all contract* 
are included in such language, and no exception or limitation can be adde^ 
without placing in the act that which has been omitted by Congress. (U. S. v. 
Joint Traffic Freight Association, 166 U. S., 328.) 

That the act is not limited to restraint of Interstate and international trade 
or commerce that are unreasonable in their nature, but embraces all direct 
restraints imposed by any combination, conspiracy, or monopoly upon such 
trade or commerce. (Northern Securities Co. v, U. S., 193 U. S., 331.) 

Hardly anjrthing can be less subject to question than the fact that 
the Trans-Missouri decision of the Supreme Court in 1897 and those 
following it recognized this change, and recognized it also as chang- 
ing the well-established distinction of the common law between rea- 
sonable and unreasonable restraint of trade. 

(2) The law was held to include railroads. 

The conclusion which we have drawn from the examination above made into 
the question before us is that the antitrust act applies to railroads. (U. S. v» 
Trans-Missouri Freight Traffic Association, 166 U. S., 341.) 

The act was also applied to railroads in U. S. v. Joint Traffic Asso- 
ciation (171 U. S.j 505) and in U. S. v. Northern Securities Company 
(193U. S., 197). 

(3) The law was held to include labor unions for certain purposes^ 
(U. S. V. Workingmen's Council of N. A., 54 F. E. 994 (1893) ; af- 
firmed (57 F. R. 85) ; Waterhouse v. Comer (55 F. R., 149, 157) ,- 
In re Debs (158 U. S., 564, 599), and others; Loewe v. Lawlor (the 
Danbury Hatters case). 

(4) The Knight case (U. S. v. E. C. Knight Co., 156 U. S., 1)^ 
frequently misunderstood, is simply referred to here by way of ex^ 
planation. This case merely determined that production and manu- 
facture, per se, do not constitute interstate commerce, affirming the 
well-known doctrine on the subject already announced in Kidd ir. 
Pearson (128 U. S., 1) and Coe v. Errol (116 U. S., 517), and under 
which a combination of a number of sugar refineries in a certain 
State for the production of sugar was held not to be a combination 
in restraint of interstate trade. 

CHANGE or POLICY. 

From the foregoing it will therefore be observed that a distinct 
change of public policy took place with the enactment of the Sherman 
law. Prior to that law it was- left to the courts to determine what 
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amount or nature of such restraint rendered the contract contrary to 
public policy, in other words, unreasonable and therefore unenforce- 
able. The common-law validity of the contract was based wholly on 
public policy. The Sherman law took this determination out of the 
hands of the court, and stated conclusively that the public policy 
was to be, namely, that all restraint of interstate trade was against 
public policy. Having thus made illegal all contracts and combina- 
tions in restraint of such trade, it then added to the degree of such 
illegality and to the liabilities arising therefrom, by makinff such 
contracts and combinations illegal, enjoinable, criminal, and allowing 
a private cause of action for treble damages. 

It is with this question of public policy so estajjlished by the Sher- 
man law that the bill under consideration primarily deals. 

NEED FOR FURTHER CHANGE IN PUBLIC POMCT. 

The Sherman law was an attempt to regulate interstate trade by a 
sweeping declaration of public policy, with drastic measures for en- 
forcing the policy so declared. Eighteen years of experience with 
this law and the policy which it established have demonstrated the 
need for further action on this great subject-matter. Much good 
has been accomplished by the Sherman law, especially in bringing 
tlie entire question of combinations to public attention, and thus in 
helping the growth of a strong and intelligent public opinion thereon. 

But there is now need for an advance in policy. As a measure of 
regulation of interstate commerce for the public good, the Sherman 
law has been found to be defective, in many cases harmful, and too 
wide in its prohibitions. 

Furthermore, as a measure of regulation, this law is of necessity 
defective, because, unlike most Federal laws dealing with the great 
and intricate subject of commerce, it is applied soldy by the action 
of the court and not through any administrative office or body. Sup- 
pose the Steamboat Service, regulating vessels, was left to occasional 
court actions instead of the broad and effective system of administra- 
tive regulation which we now have throughout the coimtry. Suppose 
a similar situation with the administration of the interstate commerce 
law or the Immigration Service. The inexpediency of such a course 
in those cases is obvious, by experience ; yet such is the policy of the 
Sherman law, which deals with interests as vital and of far greater 
extent. It is largely for this reason that the Sherman law has failed 
to accomplish that regulation of great combinations and corporations 
which was undoubtedly the motive for its passage. Its application 
is necessarilv only occasional, uncertain, and easily evaded, and it is 
not too much to say that, far from preventing combination, the Sher- 
man law has forced an extreme degree of combination under legal 
forms especially adapted to the evasion of that law. 

It has Decome clear that while the prohibition of certain forms of 
combination is still necessary, there is far greater necessity for 
effective administrative regulation of combinations. 

The decided trend of public opinion in the last few years makes it 
certain that the country must advance to the position of allowing a 
certain degree of industrial combination, recognizing that such com- 
bination is a modern necessity of trade. But the country properly 
will not tolerate the idea of allowing such combination in interstate 
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commerce unless such action is bound upj with a feasible system of 
regulating this interstate commerce in the interests of the public. The 
two must go together. 

The law should correct that portion of the Sherman Act which prohibits all 
combinations of the character above described, whether they be reasonable or 
unreasonable; but this should be done only as a part of a general scheme to 
provide for this effective and thoroughgoing supervision by the National Gov- 
ernment of all the operations of the big interstate business concerns. 

President's message, January 81, 1908. 

The bill under consideration is drawn to accomplish these essential 

purposes. 

ANALYSIS OF THE BILL. 

Three objects of primary importance appear in this bill : 

First, the securing of a very complete degree of information as 
to the operations of great interstate corporations. 

Second, the allowing of industrial combination so far as the same 
is not contrary to public policy and public interest, or, in other 
words, is reasonable. 

Third, the providing for a certain degree of administrative action 
as to such combination. 

Based on these three propositions, the bill provides a working 
system which is wholly voluntary in its method. No corporation 
I is in any way compelled to avail itself of this bill. There are great 
advantages m such a voluntary system. There are innumerable 
small corporations which, although engaging technically in interstate 
commerce, yet are of no public interest whatsoever. These would 
necessarily be brought under the working of any compuUory system 
of information. The result, as to them, would not only be burden- 
some, but also useless for any public purpose. Furthermore, a com- 
pulsory system would at once raise a number of difficult constitu- 
tional questions and require years of litigation to determine the rights 
connected therewith. All these practical difficulties are avoided by 
the voluntary system of this bill, and a tendency to cooperation, 
rather than toward opposition, is thereby fostered. 

There is no penalty for rerusing to give information. Corpora- 
tions so refusing simply do not come under the act, and remain ex- 
actly in the same position as they are to-day. These smaller con- 
cerns simply will not register under the law, because their operations 
are not of sufficient importance to invite attack under the Sherman 
law. 

Any industrial corporation engaged in interstate commerce by 
voluntarily furnishing certain information may obtain registration 
under this bill through the Commissioner of Corporations. Such 
registration is merely a ministerial act on the part of the Commis- 
sioner, who, upon the conditions being fulfilled, must register the 
company, and has no discretion therein. He has, however, discre- 
tion for the cancellation of registration upon the three grounds named 
in the bill, but from this action there is an appeal to the supreme 
court of the District of Columbia. 

The details of information to be furnished as a condition of regis- 
tration are to be prescribed by regulations established by the Presi- 
dent, it being felt that the information could be gotten best in this 
way, by a flexible system of regulations, rather than by stating the 
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details in the law itself of the information desired. The scope of 
such regulations is, however, limited to the four subjects named in 
the bill. 

AHNESTT FOR PAST ACTS. 

In view of the indefiniteness and the sweeping character of the 
Sherman law it is best, in establishing the new system proposed under 
this billj to apply to past combinations and acts substantially the 
same prmciples as are to be applied to the future combinations, be- 
cause it is recognized that the Dusiness of the country has already 
in large part gone through a period of combination. For this reason 
the bill provides that registered corporations shall not be prosecuted 
under the Sherman law for existing and past combinations which 
are reasonable, and furthermore the bill provides a short period of 
limitation for all prosecutions under the Sherman law against all 
combinations, to wit, one year after the passage of this act. So many 
combinations have already been entered into that it would be unfair 
to leave these past combinations at the mercy of the oriffinal unmodi- 
fied act, while applying the test of reasonableness to future combi- 
nations only. 

POWER OF THE COMMISSIONER UNDER SECTION 10. 

Having thus established the status of the past, the bill provides 
for the future in section 10, a section which has been subject to con- 
siderable misapprehension and which merits serious consideration. 

In substance, this section provides that any person or registered 
corporation about to enter into a contract may submit the same to 
the Commissioner of Corporations. If the Commissioner does not, 
with the concurrence of the Secretary of Commerce and Labor, dis- 
approve it within thirty days thereafter, no suit can be brought by 
the United States under the Sherman law on account of that con- 
tract unless the prosecuting officer can prove the contract to be unrea- 
sonable. Several points are to be noted here : 

(1) The action of the Commissioner is simply that of disapproval 
or failure to disapprove — a purely negative action. He is not 
required to approve. Unless he disapproves within thirty days, the 
contract can only be attacked if in unreasonable restraint of trade. 

(2) The phraseology of the bill has led apparently many to believe 
that the Commissioner is here given the power to make a judicial 
finding. That is not so. The Commissioner, it is true, may disap- 
prove the contract. The only question is, What is the effect of such 
disapproval? The sole effect of such action is to leave the contract 
as it is now under the present Sherman law. For that particular 
contract the Sherman law will remain in full force. This is the 
sole and entire effect of any action the Commissioner may take under 
this section of the bill. His disapproval does not make the contract 
unreasonable, does not make it void or illegal, is not binding upon 
any party thereto, and has none of the effects of a judicial finding. 
The sole effect is to leave that particular contract just where it is 
to-day. 

If, on the other hand, the Commissioner takes no action on the 
contract, the bill itself operates automatically on that contract, and 
thereafter the prosecuting officer of the Government must prove that 
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the contract is unreasonable in order to maintain suit on it under 
the Sherman law. The extent of j)Ower granted here and the effect 
of the Commissioner's disapproval is very limited, and has no resem- 
blance to a judicial determmation of facts. His disapproval has the 
simple result of leaving the contract exactly where it is if the bill 
should not be passed; that is, does not change the present status at 
all. The only change would occur when he takes no action at all. 
In such case the bill itself then operates automatically to relieve the 
contract from certain liability. 

'While this power is extremely limited, it is believed to be very 
desirable for tne accomplishing in a legal and definite manner that 
which must be done in some way under my statute limiting restraint 
of trade. That is to say, the course of modern business is so widely, 
affected by the Sherman law, and in such an indefinite way, that for 
any safe conduct of ordinary commercial operations it is essential 
that there should be some power given to the executive branch of the 
Government to indicate beforehand what its attitude will be as to a 
proposed combination. Section 10 will allow the business man who 
proposes to make a given contract to lay the matter before the exec- 
utive branch of the Government and ask them beforehand how it will 
be viewed. Within thirty days he will thus find out either that his 
contract is believed to be contrary to public policy and may be 
attacked by the Government, in which case he would thereafter enter 
upon it at his own very proper risk, or he would leam, on the other 
hand, that the Government saw no prima facie reason to disapprove 
it, and he would then know that he could go ahead and base his 
operations upon it, and that so long as it was not against public 
policy it could not be attacked under the Sherman law; and this 
would be all the average business man would care to know. In prac- 
tice there are continual applications on the part of business men to 
the executive branch to know whether such-and-such proposed trans- 
actions are criminal or not. At present the executive can make no 
satisfactory answer. In can only say to the business men : "We can 
tell you nothing; if you act you must take your chances." It is 
obvious that under a law so sweeping and drastic as the Sherman 
law business men are put at an extremely unfair disadvantage in 
carrying on ordinary modem transactions. It should be so that the 
Government can, by legal and regular methods, make its election as 
to the kind of contract which it will prosecute or will not prosecute, 
and be able so to advise the parties to that contract that they may 
act upon definite knowledge. 

In essence this section provides merely a regular procedure, avail- 
able for all parties, for exercising that discretion as to enforcement 
of law which is an inseparable part of administrative functions. 
While it is the duty of the administrative to enforce the law, it is 
inevitable that certain powers of discretion and selection belong to 
the enforcing officer. 

Moreover, it is, of course, impossible that all of the law could always be en- 
forced at once. Indeed, that is an elementary fact in administration, not often 
appreciated, that in administration it is always a question for the executive 
department what laws shaU have enforcement, what laws shall not; or, at 
least, to the enforcement of what laws shall the Government direct its best 
efforts and first attention, and what laws shall by that process of procedure 
have a secondary enforcement. At all events, the executive department should 
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have a free hand in this matter, and it gets that freedom for the exercise of 
its discretion from this condition of the law. (Wyman's Administrative Law, 
par. 11.) 

An appeal is allowed to the supreme court of the District of C5o- 
lumbia from the cancellation of registration, because such cancella- 
tion partakes of the nature of a quasi-judicial act (of a sort fre- 
Quently given to administrative officers) and calls for the exercise of 
discretion on the part of that officer, affecting the entire status of 
the given corporation. 

No appeal lies from the finding or disapproval on the part of the 
Commissioner under section 10^ for the reason that such finding is 
not in any sense judicial, but simply affects the action of the prose- 
cuting officer, a matter within the administrative jurisdiction; and 
furthermore, the effect of this finding is primary only, because no 
specific rights are thereupon determined, and no final action is taken, 
and none can be taken until prosecution takes place in the regular 
judicial tribunal, at which time a judicial determination, of course, 
will be reached. 

CORPORATIONS AND ASSOCIATIONS OTHER THAN INDUSTRIALS.' 

Slight differences in the treatment of corporations and persons 
other than industrial corporations appearing in the bill require some 
special notice. 

The contracts of railroads are required to be filed with the Inter- 
state Commerce Commission, as such matters are peculiarly within 
their jurisdiction, and no reports are required from railroads, be- 
cause that subject-matter is already thoroughly covered in the inter- 
state-commerce act. 

Again, a slight difference of treatment, equally due to difference 
of subject-matter, appears in the case of corporations and associa- 
tions not for profit and without capital stock, which would include, 
among others, labor unions, farmers' organizations, ffranges, and va- 
rious voluntary and mutual associations. No such degree of infor- 
mation is required from these sources, because they do not have it to 
furnish, being, as above stated, without capital stock and not for 
profit, and yet also being probably within the purview of the Sher- 
man law and as fully entitled as anyone else to make reasonable com- 
binations for their own benefit. 

Particularly in the case of labor unions is it necessary to allow 
reasonable combination under such bill. No sensible man desires 
either the abolition or restriction of the right of the workingman to 
combine to improve his condition, so long as he does so by proper and 
lawful means. Any State law which makes such combination illegal 
per se is peculiarly intolerable and contrary to public policy. If 
from the recent decision of the Supreme Court in the case above cited, 
Loewe v. Lawlor, the so-called " Danbury Hatters case," such con- 
demnation of this fundamental right to combine may be deduced, 
it would illustrate this suggestion forcibly. 

A further incidental feature of the bill is the change of the seventh 
section thereof, eliminating the allowance of treble damages. This 
was a purely statutory provision ; it never existed at the common law, 
and there is no reason why any such exceptional rule should be ap- 
plied to this particular tort, as distinguished from the ordinary rule 
m civil actions. 
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The provisicms of section 3 of the said bill, page 7, lines 24 and 25, 
and page 8, lines 1 to 10, were intended and believed simply to safe- 
guard the generally acknowledged right of employees to cease from 
working, by means of strike or otherwise, and of employers to dis- 
charge workmen, and the right of either of these parties to combine 
for me obtaining of satisfactory terms of employment. This is not 
intended in any way to legalize either the boycott or the blacklist. 
If it does so, it should be amended to prevent any such result. 

Certain basic legal questions are connected with the general prin- 
ciples of this bill, which here require brief discussion. 

RIGHT TO BEQUntE INFORMATION. 

The bill, being wholly optional, does not present any way in which 
this constitutional question can be raised by court proceeding. 
Nevertheless, it is one of the prime objects of the bill to secure infor- 
mation, and therefore the right of the Federal Government to such 
information should be referred to. 

It is believed that there is a clear right to such information con- 
cerning corporations engaged in interstate commerce as is provided 
for in the bill. The subject is substantially covered by the jtoUowing 
cases in which the right of the Interstate Commerce Commission to 
certain classes of information was contested, and in which the right 
of the Government to information from carriers engaged in inter- 
state commerce was broadly sustained : 

1 C. C, V. Baird, 194 U. S., 25, page 44. 

I. C. C. V. Brimson, 154 U. S., 481 et seq. 

I. C. C. V. Railway Company, 167 U. S., 479 at page 506. 

In re Pacific Ry. Com'n, 32 F. R., 241, 250. 

T. P. Ry. Co. V. I. C. C, 162 U. S., 197, 212-233. 

The broad powers of the Federal Government to inquire into the 
affairs of an industrial company engaged in interstate commerce for 
the purpose of regulating such commerce are covered most recently 
and conclusively in the case of Hale v. Henkel, 201 U. S., 75. 

In the case of Interstate Commerce Commission v. Baird (194 
U. S., 25) the Commission rec^uested the production for inspection 
of certain contracts, and the witnesses refused to permit them to be 
given in evidence. The circuit court held the contracts to be irrelcr 
vant, upon the ground that they related solely to intrastate transac- 
tions, and had nothing to do with int^erstate commerce. The con- 
tracts related to the sale of coal in Pennsylvania. It was held by 
the Supreme Court, reversing the circuit court, that the railroads 
being all engaged in interstate commerce, the Commission was law- 
fully authorized by law to inquire into their affairs and methods of 
doing business. 

The same observation may be made in respect to those provisions empowering 
the Commission to inquire into the management of the business of carriers 
subject to the provisions of the act, and to investigate the whole, subject of 
interstate commerce as conducted by such carriers, and, in that way, to obtain 
full and accurate information of all matters involved in the enforcement of 
the act of Congress. It was clearly competent for Congress, to that end, to 
invest the Commission with authority to require the attendance and testimony 
of witnesses, and the production of books, papers, tarififs, contracts, agreements, 
and documents relating to any matter legally committed to that body for inves- 
tigation. ♦ ♦ ♦ 
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Upon the ground that they pertained to the manner of eondticting a material 
part of the business of these interstate carriers, which was under investigation, 
we think the Commission had a right to demand their production. 

A very important distinction was made in this case with regard to 
the right of the Government to require information, which distinc- 
tion has become all the more significant in view of the recent deci- 
sions in the Adair and Howard cases (Adair v. United States Supreme 
Court, January 27, 1908; Howard v. 111. R. R., same, January 11, 
1908). At page 43 of the Baird case the court said: 

It is to be remembered in this connection that we are not dealing with tlje 
ultimate fact of controversy or deciding which of the contending claims will 
be finally established. This is a question of relevancy of proof before a body 
not authorized to make a final judgment, but to investigate and make orders 
which may or may not be finally embodied in judgments or decrees of the 
court. 

The disinclination of the court to draw any hard and fast lines as 
to the precise character of the information which may be sought for 
is disclosed in the following words of the court : 

The inquiry of a board of the character of the Interstate Commerce Commis- 
sion should not be too narrowly constrained by technical rules as to the 
admissibility of proof. Its function is largely one of investigation and it should 
not be hampered in making inquiry pertaining to interstate commerce by those 
narrow rules which prevail in trials at common law where a strict correspond- 
ence is required between allegation and proof. 

I. C. C. V. Ry. Co. (167 U. S., 479, at p. 506) : 

It (the Commission) is charged with the general duty of inquiring as to the 
management of the business of railroad companies, and to keep itself informed 
as to the manner in which the same is conducted, and has the right to compel 
complete and full information as to the manner in which such carriers are 
transacting their business. 

I. C. C. V. Brimson (154 U. S., 447, at p. 474) : 

An adjudication that Congress could not establish an administrative body 
with authority to investigate. the subject of interstate commerce and with pgwer 
to call witnesses before it, and to require the production of books, documents, 
and papers relating to that subject, would go far toward defeating the object 
for which the people of the United States placed commerce among the States 
under national control. All must recognize the fact that the full information 
necessary as a basis of intelligent legislation by Congress from time to time 
upon the subject of interstate commerce can not be obtained, nor can the rules 
established for the regulation of such commerce be efficiently enforced, other- 
wise than through the instrumentality of an administrative body, representing 
the whole country, always watchful of the general interests, and charged with 
the duty not only of obtaining the required information but of compelling, by 
all lawful methods, obedience to such rules. 

The entire argument for the existence of this power can well be 
rested on the above quotation. 

In re Pacific Ey. Commission (32 Fed. Rep., 241) : 

In referring to the Pacific Railway Commission, created by act of 
Congress March 3, 1887, it was said, at page 249, that it was a mere 
board of inquiry directed to obtain information upon certain matters 
and report the result of its investigations to the President, who is to 
lay the same before Congress. 

And referring to the inquiries required in the taking of the census, 
the court in this case said : 

And in addition to the inquiries usually accompanying the taking of a census, 
there is no doubt that Congress may authorize a commission to obtain informa- 
tion upon any subject which in its judgment it may be important to possess. 
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As to industrial corporations, see Hale v. Henkel (201 U. S., 75) : 

It is true that the corporation in this case was chartered under the laws of 
New Jersey, and that it receives its franchises from the legislature of that 
State; but such franchises, so far as they involve questions of interstate com- 
merce, must also be exercised in subordination to the power of Congress to 
regalate such commerce, and in respect to this the General Government may 
also assert a sovereign authority to ascertain whether such franchises have been 
exercised in a lawful manner, with a due regard to its own laws. Being 
subject to this dual sovereignty, the General Government posseses the same 
right to see that its own laws are respected as the State would have with respect 
to the special franchises vested in it by the laws of the State. The powers of 
the General Government in this particular in the vindication of its own laws 
are the same as if the corporation had been created by an act of Ck)ngress. It 
is not int^ided to intimate, however, that it has a general visitatorial power 
oyer State corporations. ♦ ♦ ♦ Of course. In view of the power of Congress 
over interstate commerce, to which we have adverted, we do not wish to be 
understood as holding that an examination of the books of a corporation, if 
duly authorized by act of Congress, would constitute an unreasonable search 
and seizure within the fourth amendment. 

The recent case of Howard v. The Illinois Central Railroad, de- 
cided January 11, 1908, in the Supreme Court, holding the employers' 
liability law unconstitutional, employed certain language which has 
been referred to as limiting the power of Congress m regulating in- 
terstate commerce. 

From this it follows that the statute deals with all the concerns of the 
individuals or corporations to which it relates as they engage as common 
carriers in trade or commerce between the States, etc., and does not confine 
itself to the interstate commerce business which may be done by such persons. 
Stated in another form the statute is addressed to the individuals or corpora- 
tions who are engaged in interstate commerce and is not confined solely to 
regulating the interstate commerce business which such persons may do — ^that is, 
it regulates the persons because they engage in interstate commerce and does 
not alone regulate the business of interstate commerce. 

And further the court says : 

It remains only to consider the contention which we have previously quoted 
tbat the act is constitutional, although it embraces subjects not within the 
power of Congress to regulate commerce, because one who engages in interstate 
commerce thereby submits all his business concerns to the regulating power of 
Congress. To state the proposition is to refute it. 

In Adair v. The United States, decided by the Supreme Court Jan- 
uary 27, 1908, referring to the Howard decision it was stated : 

Manifestly any rule prescribed for the conduct of interstate commerce in 
order to be within the competency of Congress under its power to regulate com- 
merce among the States must have some real or substantial relation to or con- 
nection with the conmaerce regulated. 

There is a clear distinction between the principle upon which the 
Howard case proceeds and the right of the Government to certain 
classes of information from those engaged in interstate commerce. 

The Howard and Adair cases involved a final property right con- 
cerned in the relationship of employer and employee. It was obvious 
that certain forms of that relationship might have no connection with 
mterstate commerce. 

On the other hand, it is equally obvious that the information speci- 
fied in this bill may and will always be directly relevant to interstate 
operations, and, further, that the securing of this information is not 
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a final or conclusive determination, but merely a primary and prelim- 
inary step. To requote from the Baird case (supra) : 

It is to be remembered in this connection that we are not dealing with the 
ultimate fact of controversy, or determining which of the contending claims 
will be finally established. This is a question of relevancy of proof before a 
body not authorized to make a final judgment, but to investigate and make 
orders which may or may not be finally embodied in judgments or decrees of 
the court. 

Thus the question is one of relevancy to the subject-matter of inter- 
state commerce. All the information provided for in the bill is ob- 
viously so relevant. 

Furthermore, the practice for 18 years fully sustains this general 
power. Sections 12 and 20 of the interstate commerce act require 
very complete information from railroads, and, so far as is known, 
have been enforced and obeyed with hardly a protest from the rail- 
road companies, and have been expressly sustained in the Brimson 
and Baird cases (supra). 

Innumerable further instances of the sweeping power to secure 
information appear in the uniform appropriation policy of Congress 
as applied to all manner of investigations, scientific, agricultural, edu- 
cational, and statistical, so long carried on. The verv broad inves- 
tigatory powers of the Commissioner of Corporations have been con- 
stantly exercised for over four years in connection with industrial 
corporations and have not been contested in a single instance. 

Legal hearing of the word " reasonable " in connection with re- 
straint of trade. — The use of the word " reasonable " or of the phrase 
" unreasonable restraint of trade," as it appears in the bill, raises cer- 
tain important legal questions, possibly the most important in the 
bill. These questions are : 

(1) Is the phrase " unreasonable restraint of trade " sufficiently 
denned by court decisions, supplemented by economic principles, to 
afford a proper basis for the administration of the proposed act? 

(2) Is this phrase sufficiently definite in meaning so that it may 
be used in an act which is in part criminal and penal, without result- 
ing in making void indictments thereunder because the crime is not 
sufficiently denned in the statute? 

Taking up the first point, reference is made to preceding quota- 
tions and citations herein, introduced for the purpose of showing 
that the Trans-Missouri case in the Supreme Court established the 
principle that the antitrust law applied to all combinations in re- 
straint of trade, whether reasonable or unreasonable, and in these very 
decisions recognized this principle of common-law distinction. 

It is of course well settled that — 

When Congress adopts or creates common-law offenses, the court may prop- 
erly look to that body of jurisprudence for the true meaning and definition of 
such crimes, if they are not clearly defined in the act creating them. (In re 
Greene, 52 Fed R., 111.) 

The definition of this phrase has been set forth in a vast number 
of cases. The general principle laid down very early by Chief Jus- 
tice Tyndall has been cited again and again as applying to modern 
conditions. 
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Section 24, American and English Encyclopedia, 650 : 

And in deciding whether or not a given restraint is reasonable, the courts 
have universally adopted the test laid down in the leading case by Chief Jus- 
tice Tyndall : 

" We do not see how a better test can be applied to the question whether rea- 
sonable or not, than by considering whether or not the restraint is such a one 
as to afford a fair protection to the interests of the party in favor of whom it is 
given, and not so large as to interfere with the interests of the public. What- 
ever restraint is larger than the necessary protection of the party can be of no 
benefit to either; it can only be oppressive, and if oppressive, it is in the eye 
of the law unreasonable." (Horner v. Graves, 7 Bingham, 748, quoted with 
approval by Judge Taft in U. S. v. Addyston Pipe Co., 86 Fed. Bep., 282.) 

Mr. Justice Peckham, delivering the opinion of the court in the 
Trans-Missouri case, said : 

Contracts in restraint of trade have been known and spoken of for hundreds 
of years, both in England and in this country, and the term includes all kinds 
of those contracts which in fact restrain or may restrain trade. Some of such 
contracts have been held void and unenforceable in the courts by reasdki of their 
restraint being unreasonable, while others have been held valid because they 
were not of that nature. 

And Mr. Justice White, who delivered the opinion in which the 
four dissenting justices concurred, said : 

It is unnecessary to refer to the authorities showing that although a con- 
tract may in some measure restrain trade, it is not for that reason void, or 
even voidable, unless the restraint which it produces be unreasonable. The 
opinion of the court concedes this to be the settled doctrine. 

One of the few propositions upon which the entire court agreed 
was on the common-law distinction between reasonable and unreason- 
able restraint of trade. 

As early as Mitchel v. Reynolds (supra) in the year 1711, we iSnd 
reasons given for refusal to enforce such contracts, as f o^ows : 

1. The mischief which may arise to the party by loss of his liveli- 
hood. 

2. To the public by depriving it of a useful member. 

3. The great abuses these voluntary restraints are liable to from 
corporations who are perpetually laboring for exclusive advantages 
in trade, and to reduce it into as few hands as possible. 

In another leading case upon this subject (Alger v. Thacher, 19 
Pick., 51), the court stated forcibly the considerations of public 
policy involved : 

(1) Such contracts injure the parties making them, because they diminish 
their means of procuring livelihoods and a competency for their families. 
They tempt improvident persons fot the sake of present gain to deprive them- 
selves of the power to make future acquisitions. And they expose such persons 
to imposition and oppression. (2) They tend to deprive the public of the serv- 
ices of men in the employments and capacities in which they may be most use- 
ful to the community as well as themselves. (3) They discourage industry and 
enterprise, and diminish the products of ingenuity and skill. (4) They prevent 
competition and enhance prices. (5) They expose the public to all the evils 
of monopoly. And this especially is applicable to wealthy companies and large 
corporations, who have the means, unless restrained by law, to exclude rivalry, 
monopolize business, and engross the market. 

An agreement which operates merely in partial restraint of trade is good, 
provided it be not unreasonable and there be a consideration to support It. 
(Navigation Co. v. Winsor, 20 Wall., 64.) 
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Summing up the Maxim-Nordenfelt case (App. Cas., 535) Mr. 
Justice White, dissenting in Trans-Missouri case (166 U. S., 347), 
said: 

The matter was finally set at rest by tbe House of Lords in Nordenfelt i;. 
Maxim-Nordenfelt CJompany. ♦ ♦ ♦ In tbis case it was held that ♦ ♦ * 
whether a contract was invalid because of restraint of trade must depend upon 
whether, on considering all the circumstances, the contract was found to be 
reasonable or unreasonable. 

The line ^ * * between these illegal contracts and the innumerable 
valid agreements that are daily made in the business world had been drawn by 
long lines of decisions. (U. S. v, Trans-Mo. Assn. (C. C. A.), 58 F. B., 67. 
Approved in Dueber Watch case, 66 Fed. R., 643 (C. C. A.). 

The general principle of reasonableness though at first applied to 
contracts which were of very narrow scope, and where the restraint 
was ancillary to a different purpose, has in the course of business 
development been found equally applicable to contracts of far greater 
importance and scope, and in no sense subsidiary or ancillary. 

Most of the early decisions dealt with contracts whereby a man 
" contracted himself out of business," usually in connection with the 
sale of that business to some one else. The distinction therefore has 
at times been suggested in the course of argument that such con- 
tracts as may be referred to as ancillary may be reasonable^ but that 
contracts which are not ancillary, but whose main or sole purpose is 
the restriction of competition, can not in any case be held reasonable 
at common law. 

This distinction is not borne out by the cases or by general prin- 
ciples. First, as to general principle. It is hard to see how any 
restriction can be more complete, or more entirely suppress compe- 
tition so far as the person making the restriction is concerned, than 
a contract where a man agrees to entirely cease to work at a certain 
business. If there is any merit in the suggestion that has been made 
in several cases, namely, that contracts which regulate competition 
are proper while those which totally suppress competition are im- 
proper and unlawful, it would seem that such " contracting out of 
business" is of the unlawful sort. It has nevertheless been sus- 
tained for several centuries. On principle, therefore, it would seem 
that if such a contract for the complete suppression of competition 
can be sustained, it would be proper to sustain a contract where the 
restriction only goes to a certam amount of the competition, as 
toward the regulation of prices, the amount of the output, methods 
of selling, etc., where the competition is by no means completely 
suppressed, but is merely regulated. 

Taking up the cases on this question, there have been a number of 
well-considered decisions holding contracts in restraint of trade to 
be lawful which were not in any sense ancillary. In fact, very few, 
if any, cases exist where the decision is expressly based on any dis- 
tinction between ancillary and nonancillary contracts. 

The first report given on the subject in the Year Book involved the 
sale of a dyemg establishment, with the further agreement that the 
vender should not go into the dyeing business on that street in Lon- 
don for six months. The severity with which the courts handled 
cases of this kind is shown by the fact that this contract, which 
would, beyond all question, be sustained to-day, was held void, the 
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judge remarking that if the plaintiff were in court he would go to 
prison until he paid a fine to the King. 

There was an early period In E^nglish history when the courts set their faces 
against all restrictions upon trade alike, whether limited or unlimited. This 
period has long since passed away. (Maxim-Nordenfeldt v, Nordenfelt, L. R. 
(1893), ch. 630,651.) 

Judges as far back as the reign of Henry V, and certainly during 
the reign of Queen Elizabeth/appear, as has been already stated, to 
have considered that even contracts in partial restraint of trade 
were uniformly void in law. 

But as trade progressed it was necessarily discovered that a doctrine so rigid 
must be injurious to the State itself. In the same way and at about the same 
date by-laws which were in mere regulation of trade came to be distinguished 
from those which were in unlimited restraint of it. ♦, ♦ * One reason for 
the adoption of a more elastic doctrine appears from the judgment deliv^ed in 
Broad v, Jolyflfe (Cro. Jac, 696). ♦ ♦ • The courts, yielding to the pr<lg* 
ress of industry and commerce, finally decided that a man might restrain him- 
self voluntarily and upon valuable consideration from using his trade in a par- 
ticular place. (Monopolies and Industrial Trusts, Beach, p. 22.) 

By later statutes there wa^ an enlargement of the power of com- 
bination between workman and workman and between master and 
master for the purpose of maintaining and enforcing their respec- 
tive interests and to remove the objection of being in restraint of 
trade to which some of the combinations had been obnoxious. (34 
and 35 Victoria, chs. 31 and 39, and 40 Victoria, ch. 22.) 

The law upon this subject in this country has followed somewhat 
the development in England, but it has not been confined by techni- 
cal limitations established in that country. A court of equity in this 
country will inquire " not whether the restraint extends to an entire 
State or nation, but whether it is a reasonable and proper protection 
of the party in whose favor the covenant is made and whetiier it is 
prejudicial to the public interests." (Monopolies and Industrial 
Trusts, p. 28, Betch.) 

Mogul Steamship Company v. McGregor (L. E., 23 Q. B. D., 
598) : This case is important for the present consideration from 
two points of view. First, because it represents a combination 
with no element of an ancillary contract, and, secondly, shows a 
remarkable development from the old dyer's case several hundred 
years prior, which change is due to the comprehensive development 
of the principle of combination in business which has taken place. 

This case sustains as legal certain acts creating monopolies, for 
the increasing of or maintaining of prices, that had previously been 
held illegal and void. The acts complained of were restrictive con- 
tracts granting to merchants a rebate of 5 per cent on freights 
should they send all their freight from China by the combined lines* 
It was held that the association being formed by the defendants 
with a view of keeping the trade in their own hands, and not with 
the intention of ruining the trades of the plaintiffs, or through any 
personal malice or ill will toward them, was not unlawful, and 
that no action for conspiracy was maintainable. 

It has been held that an agreement to parcel out among the parties 
to it the stevedore business of a port, and so to prevent competition 
among the parties and to keep up the price of the work, is not neces- 

40139^08 10 
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sarily invalid if carried into effect by the proper means. (Collins v. 
Locke, 41 L. T., N. S., 292.) 

It is perfectly lawful for the owners of three quarries to agree that they 
will sell their commodities upon terms suitable to themselves, and which they 
approve of; and although they know that the purchaser is going to supply, or 
offer to supply, the corporation of Birmingham with the commodity, that does 
not in the least restrict their right to deal inter se nor does such dealing de- 
serve to be characterized as a conspiracy. There is nothing illegal in the 
owners of commodities agreeing that they will sell as between themselves at a 
certain price, leaving one of them to make any other profit that he' can. (Jones 
V. North, L. R. 19 Eq., 426.) 

Fowler v. Park (131 U. S., 88) : This case involved a contract not 
ancillary in its nature. The agreement provided that the parties 
should enjoy a monopoly of the sale of a patent medicine within a 
defined region in tKe United States, and provided further that the 
medicine 3iould not be sold below a certain rate or price. It was 
held that this contract was not unreasonable or invalid as in restraint 
of trade. 

Wickens v. Evans (3 Younge & J., 318) : This case involved an 
agreement between these persons engaged in the manufacture of 
trunks and boxes; they divided up flie territory of England into 
three parts and agreed that each would not go into or send into the 
territory of the other two, nor suffer any goods manufactured to go 
out of his reserved territory. They further agreed not to assist any 
person who opposed all, or any, or either of the parties ;' nor to pur- 
chase any tea chest or chests at a higher price than 6 pence or 8 pence 
each. They further agreed that in case any opposition should appear 
to them they would combine together for mutual and beneficial pro- 
tection ; that they would not act prejudicial to the interests of each 
other, but aid and assist each other in every way possible. 

This contract for the division of territory was not an ancillary 
contract. It was sustained by the court. 

In the opinion, Vaughan, B., ^itated : " In my opinion this was an 
honest and upright contract, Svhif^h has been the question in all the 
cases; and a contract by which the parties are not injured, as they 
may be supplied on easier terms." 

Wiggins Ferry Company v. Chicago and Alton Railroad Company 
(73 Missouri, 389) : In this case the ferry company had by its charter 
an exclusive right to ferry all freight between St. Louis and the com- 
pany's lands on the opposite Illinois shore. A contract was entered 
mto with the railroad company by which the railroad company 
agreed that it would always employ the ferry company in trans- 
ferring persons and property across the river. A clause in the con- 
tract declared that the object of the ferry company was to secure to 
declared that the object of the ferry company as to secure to itself 
itself the ferrying business between the Illinois and Missouri shores of 
all freights and passengers carried by the railroad company. 

It was held that this contract was not void as being against the 
public policy, nor was it void as being in restraint of trade. Con- 
tracts are held void on this ground only when they operate a general 
restraint of trade. " This contract was limited in its operation to a 
single place, and at that place did not wholly prohibit the ferrying 
busmess, but only limited it to one company." 

Skrainka v, Scharringhausen (8 Mo. App., 523} : In this case, 24 
persons, owners and operators of stone quarries m a section of St. 
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Louis, agreed that in view of the great competition existing, with a 
tendency to depress the price of bunding rocK so as to make it impos- 
sible to work quarries at a profit, it was desirable to agree on a plan 
which would secure a fair, proportionate sale of the produce at uni- 
form prices and living rates. The contract provided that none of the 
subscribers would, for a period of six months, sell any building stone 
or produce of any quarry in St. Louis south of a fixed line, except as 
set forth in the agreement ; an exclusive agent was appointed to sell 
on account of the contracting parties the stone oi said quarries, giv- 
ing each quarry its proportionate share, taking into consideration its 
location and producing capacity. The price of the rock was set out 
in the instrument. A supervisory committee of five was provided 
to see that the agent dealt fairly with each quarry, to adjust prices, 
and hear complamts. The sum of $100 damages was fixed as liqui- 
dated damages for each violation of the agreement. 

The defendant was sued for $100 damages in violation of the agree- 
ment. There was no dispute as to the facts, the appellant contending 
that the agreement was against public policy. 

The court said: 

We are of opinion that the agreement in the present case is not one which 
clearly upon its face is mischievous and which ought to be declared void with 
a view to protecting individuals or the general public. 

The court further stated that they knew of no case in recent times 
in which a contract such as the one above had been declared illegal. 

Manchester, etc., Eailroad Company v. Concord Railroad Company 
(N. H.) (20 Atl. Rep., 383) : In this case, one railroad company was 
under a contract to use the roadbed, rolling stock, and equipment of 
another railroad company which was its rival and competitor. The 
contract was made for the purpose of preventing competition, but not 
for the purpose of raising prices of transportation above a reasonable 
standard. There was a statute (act of New Hampshire, July 5, 1867) 
forbidding the consolidation of competing railways and rendering 
illegal any contract whereby the roadbed, rolling stock, and equip- 
ment of one competing line is to be operated and controlled by an- 
other. This was pleaded in defense to a bill in equity for an account- 
ing and return of consideration to plaintiff, whose property and 
equipment passed to the defendant under the contract. 

The contract was held not to be void as against public policy. 

See also Chicago Railroad v. Pullman Company (139 U. S., 79) 
(Pullman car exclusive contract) ; Express cases (117 U. S., 1) ; 
Stock Yards Company v. Keith (139 U. S., 128). 

Gibbs V. Consolidated Gas Company of Baltimore (134 U. S., 
396) : This case involved an agreement between two competing gas 
companies in the city of Baltimore wherein they agreed to enter into 
an arrangement each with the other whereby the business of each 
might be conducted in a more profitable manner than at present. It 
seems thai in this case, by a special statute, contracts of this char- 
acter between public-service companies were inhibited and declared, 
by positive terms, to be utterly null and void, and the court refused 
to enforce the terms of the contract. But the court, through Chief 
Justice Fuller, makes the reservation that contracts of this character 
which are not against public policy are free from objections, and 
may be enforced. 
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Finally, the circuit court of appeals' decision in the Trans-Missouri 
case completely supports the argument as to the broad use of the word 
" reasonable." This is the leading case on the subject, as^ of course 
the decision of the Supreme Cou^ in this same case eliminated the 
question of " reasonable " altogether and ended discussion of the mat- 
ter after 1897. 

In this decision the circuit court of appeals proceeded throughout 
on the broad use of the phrase " reasonable restraint " with no dis- 
tinctions as to ancillary contracts, but solely with reference to the 
relation to general public policy. 

Thus an examination of the cases shows that about one-third of 
those collected on the subject held valid contracts which were not 
ftncillary. It must be remembered that such a class of contracts has 
cmly become frequent in very modem times, so that by far the greater 
number of decisions would naturally have to do with those earlier 
contracts which were, by the very restricted nature of ancient trade, 
ancillary in their character. Had there been a long course of deci- 
sions applied to modem conditions, as there has been to ancient con- 
ditions, we would undoubtedly have had an equal or far greater num- 
ber of decisions following this modem principle, upholding certain 
contracts in restraint of trade as reasonable, although not in any 
sense ancillary. 

IS THE PHRASE SUFFICIENTLY DEFINITE? 

The second question in connection with the use of this phrase 
^^ reasonable restraint of trade " is whether it imports an element of 
undue uncertainty into a criminal statute. 

As pointed out in the cases cited above^ the words have been largely 
construed in a great number of cases and over a long period of time. 
It should be further pointed out also that as a practical consideration 
the antitrust law, though criminal in part, has been chiefly applied 
as a civil statute. Practically all of the ^eat cases more recently 
tried under this law have been by bill in equity and injunction. Very 
few, if any, criminal cases have ever been successfully brought to 
the issue of conviction under this law, as compared with hundreds 
of civil cases so successfully tried. As a practical question, there- 
fore, this objection to the use of this phrase is relatively very unim- 
portant. The objection will apply oiuy in case of a criminal appli- 
cation of the law, and this criminal application, judging from the 
past, is quite infrequent. 

As a legal consideration, also, the insertion of this phrase does not 
add to the indefiniteness of the present statute to such an extent as 
to be open to the objection referred to. Absolute certainty is not a 
prerequisite of a criminal statute, but simply such a degree of cer- 
tainty as is reasonably possible in the description of the subject- 
matter. 

The only case at all analogous which is opposed to this view is 
that of United States v. Tozer (52 Fed. Eep., 917), where it was held 
that there- can be no conviction under the provisions of an act pro- 
hibiting undue preference in a case where the jury is required to de- 
termine whether the preference is reasonable or unreasonable. 

Elliott on Railroaas, a respectable authority, volume 4, page 723, 
states that this doctrine is opposed to that asserted in other cases. 
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In the case of United States v, Baltimore and Ohio Railroad (153 
Fed. Rep., 997) the railroad was indicted under the same act for 
practicing unreasonable discrimination, and the indictment was held 
Dad for not showing the particulars of the alleged unreasonable and 
unjust discrimination, but no such objection was raised to the act 
itself as was raised in the Tozer case. 

In the case of Czarra v. Board of Local Supervising Inspectors 
of the District of Columbia (25 App. D. C, 443) the medical prac- 
titioner was convicted under the act of Congress approved June 3, 
1896, of "unprofessional and dishonorable conduct." The point 
considered by the court was whether these words were sufficient to 
satisfy the sixth amendment, which preserves the right of the ac- 
cused in all criminal prosecutions to be informed of the nature and 
cause of the accusation against them. In this case the court said : 

This obvious duty must be performed by the legislature itself and can not 
be delegated to the judiciary. It may doubtless be accomplished by the use of 
words or terms of settled meaning or which indicate offenses well known to 
and defined by the common Jaw. Reasonable certainty in view of the conditions 
is all that is required, and liberal effect is always to be given to the legislative 
Intent when possible. 

The act of March 2, 1893, known as the safety-appliance law, makes 
it unlawful for any common carrier engaged m interstate conmierce 
to run any train in such traffic that has not a " sufficient number of 
cars in it so equipped with power or train brakes that the engineer 
of the locomotive drawing such train can control its speed without 
requiring the brakeman to use the common hand brake for that pur- 
pose" (sec. 1). 

A number of convictions have been had under this act, and the 
point of indeiSniteness has never been successfully raised, if raised 
at all. In Johnson v. Southern Pacific Company (117 Fed. Rep., 
469) the court said, referring to this act: 

The act of March 2, 1893, is a penal statute. * * * Its terms are plain 
and free from doubt, and its meaning is clear. 

Coming now to the construction of the Sherman law itself in this 
connection, it will be observed that there was a period from 1890, 
when the law was passed, to 1897 (at which time the Supreme Court 
ruled the question of reasonableness or unreasonableness out of the 
matter entirely), during which time the consideration of the law in 
the more important cases practically inserted the word " reasonable," 
and yet during this entire period, which is the only period in which 
this particular question could have been raised, the question of in- 
definiteness as a penal statute was never raised, so far as is known. 

The, leading and conclusive case during this period was that of 
Uiiited States v. Trans-Missouri Freight Association, in the circuit 
court of appeals, 1893 (58 Fed. Eep., 58), decided by Judges San- 
bom, Shiras, and Thayer. In this decision it was held that the act 
applied only to unreasonable restraint of trade. The court used the 
following language in discussing certain specified cases : 

The main purpose of contracts of these classes that are thus held illegal is 
to suppress, not merely to regulate, competition. * * * It is evident that 
there is a wide * difference between such contracts and those the purpose of 
which is to so regulate competition that it may be fair, open, and healthy, and 
whose restriction upon it is sUght and only that which is necessary to accom- 
plish this purpose. 
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And again: 

These decisions rest upon broader ground, on the ground that the main pur- 
pose of the obnoxious contracts was to suppress competition, and that they thus 
tended to effect an unreasonable and unlawful restraint of trade. 

And again: 

There is a plain tendency in the later authorities to repudiate the proposition 
that there is any hard and fast rule that contracts in general restraint of trade 
are illegal, and to apply the test of reasonableness to all contracts, whether the 
restraint be general or partial. * ♦ ♦ If further authority is wanted for the 
proposition that it is not the existence of the restriction of competition, but 
the reasonableness of that restriction, that is the test of the validity of the con- 
tracts that are claimed to be in restraint of trade, it will be found in — 

a number of cases thereupon cited. 

The court was of course fully aware that this was a criminal statute, 
and yet it construed it as containing exactly the phraseology that is 
now being criticised as being too inaeiSnite. 

It must be remembered that for the purposes of this ar^ment this 

E articular decision is final and conclusive. This is the decision of the 
ighest court that has passed on the question of the use of the word 
'' reasonable " in connection with the antitrust law. The Supreme 
Court eliminated the question entirely in 1897, so that it has not had 
occasion to pass thereon. 

But the language of the Supreme Court itself in 1897 in the Trans- 
Missouri case is also simificant, although it did eliminate this ques- 
tion. Four members of that court were of the opinion that the word 
" unreasonable " should be in the statute, with all the implication that 
that opinion carries as to the propriety of the use of that word, while 
the opinion of the majority or the court went so far as to use the fol- 
lowing language in connection with this phrase : 

These considerations are, however, not for us. If the act ought to read as 
contended for by defendants, Congress is the body to amend it, and not this 
court. 

In this connection it is also necessary to refer to the language of 
Mr. Justice Brewer in the Northern Securities case (193 U. S., 361), 
where he said in regard to past decisions that " the ruling should have 
been that the contracts there presented were unreasonable restraints 
of interstate trade," thereby giving his assent to the propriety of the 
use of such language in connection with the antitrust law. 

In concluding the consideration of the use of this phrase it is 
possibly well to suggest also that, like all other branches of the law, 
the law of combinations must keep pace with economic conditions and 
be developed to fit modern facts ; that while this phrase has already 
been construed for many years, it is fair to say that it involves one of 
the most important questions of public policy, and probably will have 
to be construed still further by the courts; that such necessity for 
further construction must be faced ; that it is not to be avoided ; and 
that the bill in question will of itself produce a necessary advance in 
that application of the law to modern conditions that modern condi- 
tions imperatively require. 



This bill is not what is known as " class legislation." Accurately 
speaking, the legislation which is objected to under this rather crude 
term is legislation which is contrary to the spirit of the fourteenth 



SHEBMAN ANTITRUST LAW. 161 

• 

amendment in failing to give to all citizens the equal protection of 
the laws. (It is, oi course, to be remembered that the fourteenth 
amendment applies to the Stf^tes and not to the Federal Government, 
but nevertheless the fundamental principle involved in that amend- 
ment is to a certain extent applicable to Federal legislation.) 

Class legislation, or discrmiination in legislation, is objectionable 
onhr when the discrimination is not based on substantial grounds of 
difference. The rule is that the line of classification must have a 
direct connection with the difference in privilege or duty pertaining to 
the different classes. Legislation by classes is the rule rather than the 
exception. Legislation differs when it is applied to railroads, to 
steamboats, to sail vessels, to industrial corporations, to banks, to in- 
surance companies, to private citizens, and in innumerable other cases, 
each one of these classes bein^ subject to certain special laws, and 
necessarily so. The sole question is whether the special legislation 
is justifiea by a corresponding speoial difference as to its objects. 

In this bill corporations which give a certain high degree of infor- 
mation are allowed certain privileges. The connection between the 
two points is obvious and close and forms a proper basis for a regu- 
lation of interstate commerce. The bill admits that reasonable com- 
bination is proper. This is based on public policy. But if such com- 
bination, carrymg as it does the possibility of the concentration of 
great industrial power, is to be allowed, it is a necessary corollary 
that it must be supervised and regulated ; and supervision must have, 
as its first essential, the means of securing sufficient information. 
This feature is also based, therefore, on public policy. The distinc- 
tion between the rights of registered and nonregistered corporations 
is fully justified by the distinction as to the methods of regulation 
and supervision which is thus given by such registration and the 
information obtained thereby. In other words, if the Government 
is to recognize, as- it probably must, the tendency toward combina- 
tion, it is obliged to have added powers of supervision, through pub- 
licity, as to the methods of such combination. 

Therefore, the two features, privilege of reasonable combination 
and the duty of giving information, are not only relevant and prop- 
erly connected, and form a true basis for a legal classification, but 
are essentially inseparable and must be enacted into law at one and 
the same time and in the same bill. 

Legislation which, in carrying out a public purpose, is limited in its applica- 
tion, if within the sphere of its operation it affects all persons similarly situated, 
ie not within the amendment (the fourteenth amendment). (Barbier v. Con- 
nolly (Laundry case), 113 U. S., 27; United Railway Company v, Beckwith, 129 
U. S., 26, and cases cited therein; Railroad Cattle damage case.) 

Classification must always rest upon some difference which bears a reason- 
able and Just relation to the act in respect to which the classification is pro- 
posed, and can never be made arbitrarily and without any such basis. (Gulf, 
O)lorado and Santa Fe Railway v, Ellis, 165 U. S., 155.) 

The inhibitions of that section (section 1 of the fourteenth amendment) are 
laid upon the action of the several States and have no reference to legislation 
by Congress. (Chinese Summary trial, presumption of guilt; In re Sing Lee, 
54 Fed. Rep., 337.) 

The equal protection of the law * * * does not forbid classification. 
♦ * * The power of classification has been upheld whenever such classi- 
fication proceeds upon any difference which has a reasonable relation to the 
object sought to be accomplished. (Atchison Railway v, Matthews, 174 U. S., 
103. See also Kentucky Railroad Tax cases, 115 U. S., 321.) 
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SUGGESTED AMENDMENTS. 



I would suggest certain amendments, largely matters of detail, as 
follows : 

(1) Page 1, lines 8 and 9, strike out the words "affected by this 
act" and insert in lieu thereof "engaged in commerce among the 
States, or between a State and a Territory, or between a State and the 
District of Columbia, or with foreign nations." 

(2) The section numbers of this act should be changed, section 8 
being made section 9, etc., throughout the act, as apparently there 
was a clerical error in overlooking the fact that the present Sherman 
law has eight sections. 

(3) Page 3, line 6, insert, after the words " action of " and before 
the words " the Commissioner," the words " cancellation by." This 
is to make it clear that the appeal provided for applies only to the 
cancellation of registration, as was intended by the wording here. 

(4) Page 5, line 1, strike out the words " declaring that in his " 
and insert in lieu thereof the word " disapproving." Line 2 strike 
out the word " judgment " and the words " is in unreasonable." 
Lines 3 and 4 strike out the words " restraint of trade or commerce 
among the several States or with foreign nations," so that the clause 
as thus amended will read : " may enter an order disapproving such 
contract or combination." This is, in substance, all that is intended 
by this section. The phraseology stricken out is not necessary, and 
is somewhat misleading, inasmuch as it gives an appearance of a ju- 
dicial finding greater m extent than is actually given by the section. 
The whole effect of the finding is expressed in lines 4 to 16 on page 6. 

(5) Page 5, line 7, after the words " this act " and before the word 
*' for," insert the words " against any corporation or association regis- 
tered under this act or against any individual." This amendment 
is intended to cover the possible evasion of the provisions of the act. 
As the act now stands it is conceivable that corporations desiring to 
get the benefit of the act but not desiring to register might form a 
straw corporation which should register, include that corporation as 
a party to any contract which they desired to make, ana then that 
corporation by presenting the contracts could get the benefit of the 
act, although the real parties in interest were unregistered cor- 
porations. 

(6) Page 9, line 1, strike out the word " this " and insert in lieu 
thereof the word " the." Same line, after the word " immunity " and 
before the word " if," insert the words " provided in this section." 
This change is intended to make it clear that the limitation expressed 
in this clause applies to all the immunities referred to in section 4, 
and not merely to the one last mentioned. 

Respectfully submitted. 

Herbert Knox Smith, 

Commissioner, 

Senator Nelson. The committee will now stand adjourned until 
Tuesday next, when the labor people will be heard. 

(Thereupon, the subcommittee adjourned until Tuesday, May 12, 
1908, at 10 o'clock a. m.) 
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Washington, D. C, May 12, 1908. 

The subcommittee, pursuant to adjournment, met at 10 o'clock a. m. 

Present: Senators Nelson (chairman), Depew, and Dillingham. 

Senator Nelson. The committee will proceed with the hearing. 
[To Mr. Henry B. Martin :] Do you appear for the labor organiza- 
tions? It was understood we were to hear them to-day. 

Mr. Martin. I appear, Mr. Chairman, in behalf of the American 
Antitrust League, not in behalf of the labor organizations. They 
have representatives of their own. I will say that in addition to my- 
self Mr. F. B. Stebbins will be here this morning representing our 
organization, as our counsel, and if the representatives of the labor 
organizations wish to go on first, I will gladly yield to them until my 
counsel arrives. 

Senator Nelson. Do you not want to speak yourself ? 

Mr. Martin. Yes. 

Senator Nelson. Suppose you go on until the other gentlemen ar- 
rive, so that we may not lose any time. 

Mr. Martin. Very well, sir. 

ADDITIONAL STATEMENT OF JAMES A. EMEBT. 

Mr. Emery. With your permission, Mr. Chairman, I should like 
to have about five minutes at this time to call attention to a matter 
referred to in the record. I make this request because what I have to 
say is in direct line with the argument submitted to you last by 
Professor Jenks, and it seems best that this statement concerning the 
Addyston Pipe and Steel Company case should go into the record 
as nearly as possible following the statement of Professor Jenks in 
connection with the argument presented to you by him as to whether 
the expression " reavsonable or unreasonable " could receive or had 
received judicial interpretation in application to a direct contract in 
restraint of trade. 

Senator Nelson. General contracts. 

Mr. Emery. General contracts. 

I called your attention, immediately after Professor Jenks had 
concluded, to Judge Taft's holding in that case, which was directly 
the converse of the statement made by Professor Jenks, who had 
apparently overlooked the holding, and had perhaps concentrated 
his attention on the other questions at issue. 

Senator Nelson. Judge Taft practically held in that case that such 
a combination as that was illegal at common law. 

Mr. Emery. Illegal at common law. 

Senator Nelson. Not only under the Sherman antitrust law, but 
also under the common law. 

Mr. Emery. You will remember that Professor Jenks endeavored 
to apply the term " unreasonable," as it appears in this bill, to con- 
tracts in direct restraint of trade. 

Senator Nelson. Yes. 

Mr. Emery. Whereas our contention is, and what Judge Taft 
clearly declared is, that the term has never been applied except to 
such contracts as endeavored to get people out of trade, and as to how 
far the court would go to uphold contracts thus in restraint of trade; 
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and thus the term " reasonable or unreasonable " had been applied 
in the courts of law only to ancillary contracts. 

Judge Taft goes further. I wish to call your attention to two ex- 
pressions in this decision — I use this form for the purpose of con- 
venience. I read from 85 Federal Reporter, pages 271, 273, 278, and 
302, Judge Taft's decision in the case of United States v, Addyston 
Pipe and Steel Company. 

With regard to the position which. Professor Jenks suggested, 
might be taken under the Warner bill regarding the word " reason- 
able "in a penal statute, because it had been applied at common law 
to civil actions. Judge Taft deliberately insists that the term " rea- 
sonable or unreasonable " can not be so applied. If I may be allowed 
to call your attention again to his statement, I will read a few sen- 
tences from it. He says: 

It is true that there are some cases in which the courts, mistaking, as we 
conceive, the proper limits of the relaxation of the rules for determining unrea- 
sonableness of restraint of trade, have set sail on a sea of doubt and have 
assumed the power to say in respect to contracts which have no other purpose 
and no other consideration on either side than the mutual restraint of parties 
how much restraint of competition is in the public interest 'tind how much is not. 

The manifest danger in the administration of justice according to so shifting, 
vague, and indeterminate a standard would seem to be a strong reason against 
adopting it. 

Then two cases were brought to his attention in the course of the 
argument, one in 131 Massachusetts, 323, and one in 154 Massachu- 
setts, page 92, the case of the Roller Company v, Cushman, and the 
case or the Gloucester Isingglass and Glue Company v. Russia Cement 
Company. As to those cases Judge Taft said : 

We think the cases hereafter cited show that the common-law rule against 
restraint of trade extends to all articles of merchandise, and that the intro- 
duction of such a distinction only furnishes another opportunity for courts to 
give effect to the varying economic opinions of its individual members. 

Then returning to the defense which was set up, if you remember, 
in the Addyston case, that this combination was not in restraint of 
trade, inasmuch as the prices which the combination sought to fix 
were reasonable prices, and therefore it did not come within the law. 
Judge Taft takes up the direct issue laid down by Professor Jenks 
regarding this bill. He says : 

We do not think the issue — 

That is, " reasonable " price — 

We do not think the issue an important one, because, as already stated, we do 
not think that at common law there is any question of reasonableness open to 
the courts with reference to such a contract. 

That is the point directly involved here. The court finally says, 
and this seems to sum up the whole question : 

Upon this review of the law and the authorities we can have no doubt that 
the association of the defendants, however reasonable the prices they fixed, and 
however great the competition they had to encounter, however great the neces- 
sity for curbing themselves by joint agreement from committing financial sui- 
cide by ill-advised competition, was void at common law because in restraint of 
trade and tending to a monopoly. 

So that the court practically holds in that case that the term " rea- 
sonable or unreasonable " can not be applied to direct combinations in 
restraint of trade, and, as a matter of fact, the term has never been 
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applied to restraints of trade in the whole course of the common law 
except to ancillary contracts, where the original contract was of a 
lawful nature. 

So that, supporting the contention here set up by the proponents of 
this bill, the only case they bring to the attention of this committee to 
support them is directly against them ; and we assert, without fear of 
contradiction, that- there is not to be found a case at common law in 
which the term " reasonable or unreasonable " is applied to contracts 
or combinations in direct restraint of trade. And this is true from 
the earliest instance in the Dyer's case up to the Nordenf elt-Maxim 
case, decided by the House of Lords in 1893. 

STATEMENT OF HENBT B. HABTIN, ON BEHALF OF THE 
AMEBICAN ANTI-TBTTST LEAGUE. 

Mr. Martin. Mr. Chairman and gentlemen, I appear before the 
committee on behalf of the American Anti-Trust League. 

Senator Nelson. What is the object and purpose of that league? 

Mr. Martin. To prevent the growth and to secure the abolition of 
trusts and monopolies and to secure, if possible, the enforcement of 
the existing antitrust law. 

We believe that the existing law of 1890 is a very excellent law; 
that it is ample to prevent the growth of trusts and to secure the 
destruction or abolition of all the existing trusts. We believe, as 
Senator Edmunds stated, that it is a law which, if properly enforced, 
and if diligent effort be made by the Executive and Attorney-Gen- 
eral's Department, will prove erfective to destroy practically all the 
great existing monopolies against which so much complaint is made 
by the people and from which so much oppression proceeds. 

I may, perhaps, as well quote from the language of Judge Ed- 
munds's letter, dated January 2, 1903, in which he refers to one of 
the great cases that well illustrate what we believe to be the principal 
difficulty at the present time; that is, not a difficulty with the law, 
not that the law is weak or ineffective, but that the sole difficulty is 
the lack of proper enforcement of the law. 

In that letter of January 2, 1903, Senator Edmunds said 

Mr. Davenport. AVhy not read the whole letter. It is short, is it 
not? 

Mr. Martin. Yes. It is not long. I will read it in full. It is as 
follows : 

Aiken, S. C, January 2^ 1903. 

Dear Sir: Yours of the 27th ultimo has reached me here. The 
statement of Senator Vest contained in the slip you inclose is correct. 
I have not the Congressional Record or the Senate files to refer to, 
but I am sure on looking them up you will find that the bill reported 
by Mr. Sherman from the Finance Committee was not the one passed 
by Congress, but that the one passed by Congress was reported by the 
Judiciary Committee to which the Sherman bill, after it was reported 
from the Finance Committee and discussed and probably more or less 
amended, was referred for consideration ; and that the bill reported 
by the Judiciary Committee and passed was, in every essential respect, 
entirely different from the Sherman bill and was purely a substitute 
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for it. The Judiciary Committee was, I think, unanimously of the 
opinion, that the bill it reported was, in respect of its general scope, 
an exercise of the whole constitutional power of Congress, which 
could only legislate for the freedom and regulation of commerce 
with foreign nations and among the several States; and I am of the 
same opinion still. The only difficulty with the bill we reported, and 
which became law, was the want of administration; that is to say, 
that the law was and is entirely capable of putting an end to such 
so-called trusts and such combinations as interfere with or restrain 
commerce among the States, etc., if the officers of the Government 
having charge of the enforcement of law understand their duty and 
are willing to do it, being, of course, supplied with sufficient means 
to put it into force. If the famous Knight case had been instituted 
and carried forward with suitable allegations of the precise nature 
and history of the Knight affair, and had been supported, as it could 
have been, by adequate proof of the facts it set forth, I believe the 
Supreme Court of the United States would not have had the least 
difficulty in preventing the carrying on of the combination under 
consideration, and putting an end to it, as it can still do with similar 
ones. The bill of complaint in that case was, unhappily, not drawn 
in such a way as to present the question which now so much com- 
mands just public concern. What is needed is not so much more 
legislation as competent and earnest administration of the laws that 
exist. I have no doubt that the present Attorney-General and his 
very able assistant will find easy means, if supplied with the neces- 
sary funds, to arrest the progress and undo the mischievous work of 
such great and injurious combinations as have so largely come into 
recent existence. 

Very truly, yours, 

George F. Edmunds, 
John A. Sleicher, Esq., 

110 Fifth avenue, New York, N. Y. 

Now, Mr. Chairman, that is exactly the position that our organiza- 
tion takes — that the law is ample and that the reason these injurious 
combinations exist and continue to oppress and practice extortion on 
the people is entirely due to the inefficiency, the inattention to duty, 
the carelessness or willful neglect of the prosecuting officers to proceed 
against them. 

In our own case we have filed evidence with the President of the 
United States and the Attorney-General of the United States of the 
offenses committed by certain of these great combinations, and have 
received promises and part promises of action, but the action has not 
been forthcoming. 

In the case of a combination very similar to this sugar trust com- 
bination, to which Senator Edmunds refers as the Knight case, 
namely the United States Steel Corporation, commonly known as the 
steel trust, which embraces also the armor plate trust, a very offensive 
and obnoxious combination engaged in the practice of extortion on 
the Government of the United States itself, and which is not only a 
trust within our own country, but is engaged in a combination that 
is plundering the nations of the whole world, we placed in the 
hands of the President and Attorney-General conclusive evidence of 
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their violation of the law, but we have received no results whatever 
in the way of action. 

As to other branches of the steel trust, we have also called them 
to the attention of the Department of Justice and of the President 
repeatedly. The oflFenses of that combination are on so huge a scale 
that it is impossible for the managers to conceal their operations. 
The steel trust has become so great that it has swept within its 

fiant grasp now practically the entire steel industry of the United 
tates, especiallv as regards the manufacture of steel rails, structural 
iron, structural beams, and many other articles, so that the monopoly 
is operating in such manner that there would not be the slightest 
difficulty on the part of the Government to secure evidence amply 
sufficient to warrant their indictment, their trial, and their conviction 
and punishment. 

Within a very few months the operations of that particular trust 
have been of so grievous a character that we have felt sure that some 
action would be taken by the Government. For instance, in October 
the steel trust was known to be one of the principal factors in the 
conduct of the great financial panic in New York City, and as a 
result of their manipulations during that panic the sole remaining 
rival in the manufacture of rails and other lines of steel in the 
United States was swept out of existence as a competitor and 
brought into the clutches of the United States Steel Corporation. 

Senator Nelson. What company do you mean ? 

Mr. Martin. The Tennessee Coal and Iron Company. Previous 
to that time the Tennessee Coal and Iron Company were taking 
business from the steel trust. Several of the large railways were 
giving them orders, because of the fact that the steel trust had not 
only raised the price of rails from $16 to $28 a ton, but were manu- 
facturing a very much inferior grade of rails for $28 than they had 
1)reviousTy manufactured for $16 a ton. That illustrates the rule 
aid down by Lord Coke, that the establishment of a monopoly leads 
to three results — the impoverishment of the consumer, the increase 
of the price, and the deterioration of the quality of the article. This 
steel trust case is a perfect illustration of that principle. It raised 
the price to the consuirier, it decreased the favorable conditions of 
the workmen by trying to destrov their organizations, and it pro- 
duced a greatly inferior quality of rails. So much was this the case 
that railroads like the Pennsylvania, the Union Pacific, and others 
suffered many costly and destructive accidents by reason of defective 
rails, and the Pennsylvania Company finally notified the steel trust 
that unless it would make its rails according to a scientific formula 
supplied by the best railroads experts in the country they would not 
give them an order for another year's supply of rails. The steel 
companjr said they would charge $5 a ton, I believe, additional if they 
made rails according to that formula. Some of the other roads had 
transferred their orders to the Tennessee Coal and Iron Company, 
and the Pennsylvania Company threatened to do so. 

The proceeding then took on this form, that financial distress 
arose, the panic was developed, and in the course of its development 
it was found that the main beneficiary of this financial disturbance 
which was injuriously affecting everybody else in the country was 
the steel trust. In the midst of this financial distress they were able 
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to tak^ their only rival and choke it to death — bring its stock and 
bonds entirely under their own control. Since that time they have 
had meetings in New York, where they met not only with the offi- 
cials of their different branches, but their influence was so coercive 
over the other institutions in that line still remaining in business 
that they were able to call something like 92 or 93 per cent of the 
steel manufacturers together, and did so call them together in New 
York in January, and, I believe, also in February. The dates can 
be verified by the newspaper reports and also their own statements. 
There in New York it was agreed not to make any reduction in prices. 
I think such action as that plainly warrants investigation and action 
on the part of the Attorney-General's Department and on the part 
of the Executive. 

I speak of this particular combine, the United States Steel Trust, 
as an illustration of the fact that what we need to-day is not such 
changes in the law as are proposed by these amendments now offered 
to your committee, but an energetic and proper enforcement of the 
law as it now stands. 

I may also say in this connection, Mr. Chairman, that our organ- 
ization, the Antitrust League, is not opposed to the suggestions made 
by the representatives of the labor organizations. We have no ob- 

i'ection, and in fact we favor, such change of the law as would exempt 
abor organizations and farmers' organizations from the operation of 
the act, for the reason th^t we do not believe that a labor organiza- 
tion is a trust. Ai^d we are at a loss to see how judges of the court 
can in any way so construe the law as to call a labor organization a 
trust. 

Mr. Davenport. Did you ever know of a decision in which it was 
held that a labor union was a trust, or that its organization was not 
proper ? 

Mr. Martin. The point I refer to is not so much that they held 
that in specific terms, but that they held the labor organizations sub- 
ject to this penalty — coming under the word "otherwise," I sup- 
pose — " form of trust or otherwise." 

Mr. Davenport. They have never held that a labor organization 
was in any way like a trust. They have only held that where they 
prevented a sale of goods in other States by intimidating customers 
that was an act in restraint of trade, and therefore subject to the 
penalty of the Sherman law. There is nothing to be found in any 
decision of the courts holding that labor unions are any form of 
trust. 

Mr. Martin. They have said that they were a combination in re- 
straint of trade, which is only another definition by the framers of 
the law for a trust. The words of the statute, as I have always un- 
derstood the law, arid as I think the public generally understands it — 
the different forms of words used in the statute were simply to cover 
in its entirety the idea of a trust or monopoly, so that if the monopoly 
contract were framed by cunning legal talent in such way as to escape 
the one formula of words it could be reached under the other for- 
mula. I do not understand, and have never felt, that it was the real 
intention of the Congress of the United States in enacting that law 
of 1890 to have it apply to labor organizations, for the reason that a 
labor organization is so entirely different from a trust or monopoly 
that the reasons for the prohibition by law of a monopoly do not 
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apply to labor organizations in any sense whatever, or to farmers' 
organizations. The one is formed for the purpose of combining to 
control and monopolize the gjreat necessaries of life and to charge ad- 
ditional and generally exorbitant prices for them ; in other words, to 
practice extortion upon the public. That is the purpose of a mo- 
nopoly. The purpose of a laoor organization, on the other hand, is 
to ejevate the standard of living of the great mass of the wealth pro- 
ducers of the world. That is an entirely laudable and beneficial pur- 
pose, whereas the purpose of the formation of a trust or monopoly 
is one distinctly against the public welfare. 

What we desire, therefore, is to see the law fairly tried as it now 
stands. We believe that it has never been fairly, honestly, and 
efficiently enforced in all its provisions. There has not been a single 
man, an officer, organizer, or manager of a trust in the United States 
that I recollect, ever tried or convicted for the offense of violating 
this statute, and yet it is known that there are hundreds of men in 
the United States easily within reach of the law, notoriously guilty 
of violating this statute. 

Mr. Emery. Mr. Martin made a remark as to what the intention 
of the Sherman law was, and that it was not to include labor or- 
ganizations within its provisions. May I ask him if the association 
to which he belongs and which he represents so ably here did not 
issue a pamphlet upon the meaning of the Sherman law, in the course 
of which pamphlet there was included the statement of Senator 
Edmunds to the following effect : 

It is inteuded to, and I think will, cover every form of combination that seeks 
to in any way interfere with or restrain every form of competition whether it 
be capital in the form of trusts, combinations, railroad pools or agreements, or 
labor through the form gf boycotting organizations that say a man shall not 
earn his bread unless he joins this or that society. Both are wrong, both are 
crimes and indictable under the antitrust law. 

Did you not publish that statement? 

Mr. Martin. I do not remember that I did. What do you read 
the statement from ? 

Mr. Emery. From a pamphlet that you issued. 

Mr. Martin. I do not recollect such a pamphlet. 

Mr. Emery. Your counsel, Mr. Stebbins, gave it to me. 

Mr. Martin. I am not familiar with the authorship of it.® The 
statement you have read is quoted from Senator Edmunds, one mem- 
ber of the conference, and my statement was as to what the intent 
and purpose of the American Congress was in the enactment of that 
law. 

I believe I am entirely within the facts when I state that it is my 
opinion, and the opinion of the people of this country, that when the 
antitrust law was passed it was passed for the purpose of preventing 
the organization of trusts and monopolies of capital, and was an 
antitrust act as it is named, and that it was not an antilabor act, and 
never was so considered by the people or by the Congress which 
passed it. 

There may, here and there, have been one or two very farsighted 
attorneys who, perhaps, thought they might so shape the law that 

*Mr. Martin stated later that no such pamphlet had ever been issued either 
by the American Antitrust League or by himself. 
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it could be construed against both labor and capital. But my recol- 
lection is that the general discussion in Congress at the time and 
that the general opinion of the people at the time was that they were 
getting an act passed that was to put a stop to these great monopolies 
of capital and not in any sense a law intended to punish or destroy 
labor organizations or other organizations of workmen. I am sure 
that there could not have been an antilabor law passed at that time, 
and I am also sure that one could not be passed to-day, no matter 
how strained a construction of the law may be held to, by either judge 
or counsel interested in these matters. 

Mr. Davenport. Is it your idea that 'the Sherman Act should be 
amended so as to prevent interstate boycotting by labor unipns, as 
set forth in the Loewe case in the Supreme Court decision ? 

Mr. Martin. My idea is that if the law in its present form can be 
construed to apply to labor organizations, with its pains and pen- 
alties, then, in that respect, it should be amended. 
. Senator Dillingham. But you do not answer the question, Mr. 
Martin. The question related to boycotting. 

Mr. Martin. How is that, Senator? 

Senator Dillingham. The question relates to the actions of labor 
organizations as to interstate boycotts. What would you say or do 
as to that question? 

Mr. Martin. I do not think there is any question whatever as to 
the right of labor to engage in an interstate boycott — no question 
whatever. You can not compel a man to buy anything that he does 
not want to buy. It is a natural right of a man to buy or not to buy 
whatever he wishes. If the statute did specifically prohibit that, it 
would be unconstitutional. I do not believe you can take away from 
a man the right to buy what he wishes or to cqpipel him to buy what 
he does not wish. 

Mr. Davenport. Have you read the case of Loewe against Lawlor? 

Mr. Martin. I do not propose to split hairs with Mr. Davenport 
about the Loewe case or any other particular case. It is not a ques- 
tion of straining a legal point over some fine-spun feature or the 
interpretation of a law by the courts as to what constitutes an inter- 
state boycott or does not do so. The courts have not themselves fully 
defined what a boycott is. The gentlemen who have presented this 
bill have attempted to define it and have not made much progress 
at it. 
' Mr. Davenport. Will you answer this question : Do you want the 
Sherman law amended so as to make lawful and legitimate the pro- 
ceedings that are condemned by the Supreme Court, as forbidden by 
the Sherman antitrust act in the case of Loewe against Lawlor ? 

Mr. Martin. As to the particular transactions referred to by Mr. 
Davenport, unless hie is prepared to lay before the committee the full 
facts as to what the particular transactions were that constituted the 
case that was tried, I am not going to pass judgment on a case that 
involves a great deal of testimony and the examination of witnesses 
without having the evidence before me, and it is unreasonable to ask 
me to do it. 

Senator Depew. What you say with reference to a man having 
liberty to buy what he pleases and from whom he pleases is an essen- 
tial liberty and right that no m^n and no court could destroy. 

Mr. Martin. Certainly. 
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Senator Depew. But can he prevent a man from buying of a person 
whose goods or whose firm the originator of the boycott dislikes! 
That is what I understand a boycott to be. 

Mr. Martin. I understand that a threat to destroy a man's business 
is not a necessary part of a boycott. 

Mr. Davenport. It is the only kind of boycott that is condemned 
by the court — a restriction upon a man's liberty to buy and sell in 
interstate trade. 

Mr. Martin. The attempt is made, of course, to create a new defini- 
tion of what a labor organization is and what a boycott is and what a 
strike is. Of course the boycott and strike are objectionable to those 
against whom they are directed. 

Senator Depew. No reasonable man objects to a strike. 

Mr. Martin. A strike is a boycott. 

Senator Depew. Not necessarily. 

Mr. Martin. I think I can show you that it is. Senator. The word 
boycott arose in Ireland through a species of ostracism set up against 
a gentleman of the name of Boycott. That consisted of a refusal to 
buy things from him and a refusal to sell anything to him — ^labor or 
anything else. A strike is a refusal to sell your labor, and that is as 
much of a boycott as anything else. 

Senator Depew. The part of a boycott that I should like a defini- 
tion of is where a boycott goes so far as to prevent any business man 
from buying goods irom a person whose business is boycotted, but 
who is not in any way connected with the cause of the boycott. 

Mr. Martin. Going so far as to prevent him from buying? In 
what way do you mean ? 

Senator Depew. By threatening to include him in a boycott if he 
does not do what they want. 

Mr. Martin. They have a right to decline to buy from anyone 
whom they see fit to decline to buy from. They can not be deprived 
of that right. The only thin^ is that the labor organizations do it 
en masse, and thereby make it effective. 

The reformers who desire to benefit the women and children in 
stores and factories advise what they sometimes call a " white list." 
They do not advise not buying goods from a man who does not have 
sanitary conditions in his place of business, but they advise people to 
buy from others — from business men who have sanitary conditions 
in their places of business. An effort to define a boycott would be 
very difficult of success. 

Senator Depew. I have been trving to get a definition from others, 
and I am now trying to get one from you. 

Mr. Martin. I do not think anyone can make a definition that will 
be satisfactory to everybody. 

Senator Depew. I noticed in the newspapers this morning that in 
the process of entertaining the fleet at San Francisco two dinners 
had been gotten up. One of those was gotten up by what was called 
in the press the " bad millionaires," and the other by the '' good mil- 
lionaires." The governor, it seems, went to the dinner of the " bad 
millionaires." Such things might come within the purview of your 
organization. 

Mr. Martin. There are many of those things that we have to leave 
with the people to work out among themselves. In this country we 
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pride ourselves upon the fact that we give the people just ideals and 
the largest ideals and opportunities of liberty, and I believe that the 
attempt to classify as criminal offenders bodies of men whose opera- 
tions in the main have been entirely beneficial to civilization and 
society and entirely helpful toward uplifting the general standard 
of life and everything connected with what we call the good things 
of civilization, as labor organizations have been — I think that any 
attempt to bring them into the category of bad things can not suc- 
ceed. 

Mr. Emery. May I call attention to something that may help to 
clarify this matter? I will read a few words from the case of the 
Toledo and Ann Arbor Railroad v. The Pennsylvania Company, 54 
Federal Reporter, pages 730, 745 : 

As usuaUy understood, a boycott is a combination of many to cause a loss to 
one person by coercing otliers against tlieir will to withdraw from him their 
beneficial business, enforced through threats that unless those others do so the 
many will cause similar loss to them. 

Now, a word or two from the case of Thomas v. Cincinnati, New 
Orleans and Texas Pacific Company, 62 Federal Reporter : 

The distinction between an ordinary lawful and peaceful strike, entered on 
to obtain concessions in the terms of the strikers* employment and a boycott, is 
not a fanciful one or one which needs the power of fine distinction to determine 
which is which. Every labor union recognizes the one and the other as quickly 
as the lawyers or the judge. 

Senator Depew. This meeting was called specifically for the pur- 
pose of hearing the labor organizations. 

Senator Nelson. Yes. 

Senator Depew. I would therefore ask that Mr. Martin suspend 
at this point, and that Mr. Gompers, who is present, be heard. 

Senator Nelson. We heard Mr. Martin because the others were not 
present at the time. 

Mr. Martin. I explained to the committee at the start that I would 
yield the floor as soon as Mr. Gompers arrived, and as I understand he 
has another meeting to attend shortly, I will yield the floor now and 
complete my statement later. 

STATEHEirr OF SAMITEL OOMPEES, PEESIDElTr OF THE 
AMEEICAN FEBEEATION OF LABOE. 

Mr. Gompers. Mr. Chairman and gentlemen, I only knew last even- 
ing late that your honorable committee would meet this morning for 
the purpose of hearing the side of the labor organizations in regard 
to pending amendments to the Sherman antitrust law. I was very 
busily engaged until very late last night at a great public gathering 
over which I had the honor to preside. This morning also I have 
been busy, and I have not even a memorandum from which to present 
this matter to you for consideration. However, I shall endeavor to 
be as brief as possible, and I hope I shall not occupy much of your 
time in presenting what I have to say. 

I can understand very well misconceptions as to the law and the 
effort to bring the labor organizations of the country under the. law, 
and to place an interpretation on the labor organizations wholly 
foreign to their fundamental principles of existence and the purposes 
for which they are organized. 
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The Sherman antitrust law, by decisions, by interpretations, of 
some of the Federal circuit courts and by the Supreme Court of the 
United States has been made to apply to the labor organizations — 
that is, the organization of the laborers, of the workers. 

I can not for the life of me understand how it is possible to distort 
the organizations of the workers into being either trusts or combina- 
tions of such a character as to be unlawful or in restraint of trade. 
Of course we all know that the associated effort of the men who work 
may not be agreeable to all — and I use the term " work " in the case 
of the people whom I represent, men and women, in the sense of 
wage-earning. They are productive workers, if you please, or en- 
gaged in the distribution of products. 

We know that the old-time condition of the workers was that of 
slavery, and that through the long struggles of ages they emerged 
into the condition of serfdom. And from that, with the growth of 
the free cities, with the development of thought and the early begin- 
ning of what is now known as modem industry, they emerged i^ito 
wage labor — ^they became wageworkers. 

And we know, too, of course, that all through the ages ran the 
decisions of courts, the exercise of kingly authority, that kept the 
workmen in a status of subordination, of vassalage, of slavery, of 
serfdom, and that the trend has been to the protection of the men 
who owned the workers in the form of slaves, trie men in the form of 
lords and barons, who had control of the workers, so that the law, 
the conception of the law, the protection of government, of authority, 
was for the maintenance of the vested right of the owner of men or 
the lord, the baron, over men — has been to the protection the lord, 
the baron, as against a conception of right and authority and sover- 
eignty of the man, the worker in himself; and that all the authority 
of the ages has been on the side of what, for convenience, we may 
term the employer of labor. 

To look for that conception of the law and the treatment to be 
accorded to the workmen of this twentieth century is to fail to under- 
stand first the principles of sovereignty underlying the very basis 
of our Republic and refusing to understand or appreciate that the 
modem wage-earner in our country at least is no longer typified bj 
the man with the hoe; that the American workman does not bend his 
back, nor does his forehead recede, but that he stands erect, claiming 
equality before the law, claiming the right to be regarded as a man 
as well as a workman. 

It has been my purpose to be helpful to my fellow- workers in order 
that we may always be within the law. And despite any misconcep- 
tion or misrepresentation, I think we have the right to say that we 
are within the moral law. Respect the law? Yes; always. Give 
obedience to law ? Yes ; always. That here and there something will 
go askew is rather a testimony that it occurs seldom than a thing to 
be laid as a charge against our efforts. 

It was not always lawful for two or more men to confer — to meet^ 
and confer — to discuss and devise and decide upon the question as to 
their relations between themselves and their employers. It was a 
criminal offense, punishable by imprisonment, by branding with hot 
irons, by execution. The public mind has so developed that men no 
longer regard that as a crime; that it is an attempt to rob the em- 
ployer of his property in the labor of the workman, and of the work- 
man himself for practical purposes. 
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But decisions, of course, can not in our aee deprive workmen of the 
God-given and natural right to withhold their labor power; and 
whether Judge Taft decide, as quoted by Mr. Emery as I entered the 
room, or any other judge may so decide, I hold that it is the right of 
workmen to work or to quit work for any reason, no matter what that 
reason may be. If men have a right to quit their employment, it does 
not lie within the courts to deny to those men the right to quit work, 
to refuse to sell their labor power when in their judgment they believe 
that it is to their advantage not to work. 

I speak broadly upon this q^uestion with the understanding of the 
fact that men ought not to quit work, men ought not to strike when 
it is at all possible for them to continue to work and consistent with 
the general welfare and with their own rights and interests. 

As one who has been associated for more than forty years with 
workmen — ^yes, for nigh on forty-six 3^ears — and working as a wage- 
earner for twenty-six years at my trade, I think I know somethmg 
of the feeling as well as the understanding and the conditions sur- 
rounding labor, having myself participated in strikes as well as hav- 
ing some sort of management of them — I say that I have yet to make 
the acquaintance of any man who has been ever for any consider- 
able period of time associated with workingmen's movements, and 
who has had the experience of one or more strikes, who has not done 
his level best to see that they are avoided and diverted. 

But the question of trying to so conform our conduct that we may 
receive the dues to which we are justly entitled as a reward for our 
labor — having had experience with some of the most generous, open- 
minded, and fair-minded employers (and I want to take this oppor- 
tunity to say that generally the employers are fair-minded), and 
having had considerable experience with the unfair-minded, the 
Gradgrinds in industry, the men who are always nibbling at wages, 
who are always endeavoring to impose new onerous conditions upon 
workmen, who are continually attempting to either lengthen the hours 
of labor or strenuously opposing any movement that shall tend to 
the amelioration of the conditions of the workmen; and out of all 
this the men of labor have done much to reduce the number of strikes 
and contentions between workmen and employers. 

The very fact of the existence of an organization such as has 
been meeting within this past day or two in the city of Washington 
of some of the largest representative employers of America — ^the 
great men in the civic life of our nation and State and municipali- 
ties — all trying, with the representative men of organized labor, 
endeavoring to find some common ground for the mutual protection 
of all, I think should say something and stand for something for 
the labor organizations and the men participating in them, and the 
men intrusted with the management of them — ^management in a 
way — administration, I think would be the better word. We want 
to avoid strikes, and do avoid them largely. The trade agreements 
made between the labor organizations— the joint bargains for labor 
of the men and women, with employers or associations of employers, 
thousands and thousands of such agreements existing, ought to stand 
for something also as to the trend of thought and the activity and 
work of the men in the labor organizations. 

But, speaking of it as a right, a natural right, I hold that a court 
decision denying the right oi men to quit work is not good law. 
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Senator Nelson. With the exception of one or two Federal judges, 
I do not think that has been held. I can not recall at this moment 
more than one case, that of Judge Jenkins, but there may be other 
cases that I am not familiar with. As a rule, however, the courts 
have not held that. 

Mr. GoMPERS. For instance, the highest court in the State of 
Massachusetts decided a few weeks ago that it was unlawful for men 
to strike, for a certain reason — I will give the reason in a moment. 
It declared it to be illegal for men to strike for a certain reason. 
I hold that whatever that reason was or may be, the men have a right 
to strike, a natural, God-given right to strike. I will give the rea- 
son. The cause 

Mr. Emery. You refer to the Ljmn Building Trades case ? 

Mr. GoMPERS. Yes. The men struck work m sympathy with other 
of their fellow- workmen who had been engaged in a dispute with their 
employers. As to the men who struck in sympathy, they had agree- 
ments and wanted to maintain the agreements with their employers, 
and the court held that if an organization was honorably bound to 
maintain the terms of an agreement with employers it is necessary 
that the employees must be members of an organization. In other 
words, it was a strike for the union shop — misnamed by our oppo- 
nents the closed shop, as distinguished from their termology or the 
so-called open shop. 

Senator Nelson. You are aware of the fact — excuse me for inter- 
rupting you — that practically that doctrine you refer to in the Massa- 
chusetts case has been overruled by the Supreme Court of the United 
States in the recent case of Adair ? 

Mr. GoMPERS. The Adair case involves a different proposition en- 
tirely. In the Adair case the Supreme Court held that the law was 
unconstitutional which denied the right of the employer to discharge 
a workman because he is a member of a labor organization. 

Senator Nelson. But in that case, while it was not involved in 
the decision of the case, the court expressly stated that the employer 
had a right to discharge a man without giving cause and the em- 
ployee had a right without assigning cause to leave his work — that 
the two rights were mutual and commensurate with each other. Ex- 
cuse me for interrupting you. I do not wish to break your argument, 
if it does not suit you. 

Mr. GoMPERS. It is all right, Mr. Chairman. 

Senator Dillingham. You were discussing the Massachusetts case. 

Mr. GoMPERS. Yes. In Massachusetts it is unlawful and punish- 
able for a man to strike for the cause I have already stated. It is 
true that the opinion of the court in the Adair case gave expression 
to that view — that men could quit their employment for any reason, 
or for no reason, and that the equal right applied to the employer 
to discharge, for any reason or no reason at all. 

But I have heard it argued by the learned counsel opposed to our 
legislation that a combination which might be construed to be in the 
nature of a conspiracy — that a strike undertaken, no matter what 
the purpose might be, yet if that was a conspiracy, or might result 
in injury and possibly did result in injury, such a strike was unlawful. 

Senator Nelson. In this connection and for the purpose of clear- 
ing up one feature of the proposed legislation let me say : At common 
law a conspiracy of that kind was deemed to be criminal and a man 
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could be prosecuted for it; but not so under the laws of the United 
States. We have no common-law offenses of that character unless 
such a combination is expressly made a criminal offense. Under the 
United States statute a man can not be indicted for it, so that in 
one part of your bill here you refer in the proposed legislation to 
the common law, and the common law was not so merciful to you as 
are the laws of the United States. In the United States you can not 
be indicted for a conspiracy or punished for a conspiracy unless the 
statute expressly provides so. 

Mr. GoMPERS. The bill with the " common-law " provision is not 
our bill. I want first td address myself to the bill called in the 
House of Representatives the " Wilson bill." 

Mr. Davenport. In the Senate the Smith bill. 

Mr. GrOMPERS. There was an omission in his bill, but it was acci- 
dental. There was a portion of the Wilson bill that was printed on 
the back, which portion I apprehend was overlooked by the clerk 
when copying it for introduction in the Senate by Senator Smith. 

Senator Nelson. I understand we have only two bills here, one 
known as the Warner bill — known in the House, I believe, as the 
Hepburn bill — and the other known as the Foraker bill. 

[The so-called "Smith bill" (S. 6913) and the so-called "Dick 
bill" (S. 6900) will be found herein at close of this day's proceed- 

Mr. GoMPERS. The Warner bill is not a duplicate of the Hepburn 
bill. There are words in the Warner bill that do not appear m the 
Hepburn bill. We are arguing for the Wilson bill in the House and 
the Smith bill in the Senate, with the omitted portion of the Wilson 
bill included in the Smith bill. 

In regard to the Hepburn bill, I desire to say that in so far as its 
provisions apply to the corporations for profit and owning capital 
stock, whether it is constitutionally right and practical I am not pre- 
pared to say. I only want to express my opinion that some modifica- 
tion of the Sherman antitrust law ought to be made in so far as it 
applies to business, to corporations, to combinations. I believe that 
men ought to be permitted to transact business upon the assumption 
that it is a lawful business and not upon the presumption, by reason 
of the mere fact that they are combined, that that is unlawful, that 
that is in unlawful restraint of trade, and that they are punishable 
under the provisions of the law — and I say that in a general way. 

As to whether the terms of the Hepburn bill meet that condition, 
I do not know, but in a general way I am glad to express my view 
that men should have an opportunity of transacting their business 
on the presumption that it is a lawful business until it is proven 
to be unlawful and injurious. 

But I am not in accord with the provisions of the Hepburn bill 
in so far as they apply to the organization of the wage-workers or 
the farmers or horticulturists — the organizations as described in the 
bill, the corporations and associations not for profit and without 
capital stock. First, I do not believe that it is either wise or neces- 
sary to have the organizations of labor register. There is no good 
purpose served by having them merely register. I can see, however, 
that registering in the beginning is only the entering wedge for some 
other species of legislation to attack the vital interests and force all 
organized effort among the workers. 
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And, further, during the discussion of this bill before the Judiciary 
Committee of the House, it developed by those who aided in drafting 
the bill that the organizations of labor — those associations organized 
not for profit and owning no capital stock — if they desired to get the 
benefit of the Hepburn bill, if enacted into law, they would, under 
section 10, have to submit their agreements to the Bureau of Cor- 
porations or some other Department, to be subject to their approval 
or disapproval, and that unless such contracts or a^eements with 
the employers were so submitted the labor organizations would not 
be entitled to the benefits otherwise provided in the bill. 

Mr. Davenport. Are you aware that in this substitute they have 
prepared, when that officer makes an order and you disobey it, you 
become liable to prosecution, with a penalty of a fine of $5,000 and a 
year's imprisonment? 

Mr. GoMPERS. I am not aware of that. 

Mr. Davenport. That is in the recent edition of the bill. 

Mr. GoMPERS. I am a very busy man and have not had the oppor- 
tunity of reading that reconstructed bill. 

Senator Nelson. It has not been printed and is not before us. 

Mr. GrOMPERS. It was before the Judiciary Committee of the House, 
I think. If that is so, as stated by Mr. Davenport, and I take it that 
it is — ^the gentlemen who are counsel for the opposition are calling our 
attention to things that are injurious to us and our men — ^why, I take 
it, that we ouffht to be alert with regard to it, and it gives us addi- 
tional reason for opposing those features of the bill. 

We ask that all references to organizations and associations or- 
ganized not for profit, and without capital stock, be eliminated from 
the Hepburn bill, and that instead of those provisions the Wilson bill, 
H. E. 20584, or the Smith bill in the Senate, with the last proviso 
regardinjg agriculturists and horticulturists added, be adopted and 
enacted into law. 

Perhaps I ought to say that one of the reasons, at least, why we ob- 
ject to submitting our agreements with employers, or our agreements 
among ourselves, for approval to either the Bureau of Corporations or 
some other outside authority, we believe that our agreements with our 
employers are matters often in advance of the public acceptance of 
what IS just exactly fair. There are necessarily forces at work for 
the uplift of the men and women of labor. It means, perhaps, when 
a turn in the tide of industry shall come in the affairs of our country 
from the conditions which now exist — I take it that the human effort 
to obtain some improvement in wages, in the hours of labor, in the 
conditions of employment — ^that these are going to take on renewed 
vitality and renewed activity. 

Of course those who are in advance, those who begin this upward 
trend, those who use this leverage for the common uplift, are neces- 
sarily in advance of the great common people. That might be re- 
garded, if subject to review for approval or disapproval of a Depart- 
ment, and being subject to review it is likely to be thrown out, disap- 
proved, as an advance and as not accepted generally and so declared 
to be unreasonable. 

Another thing. There was a tide that was about to sweep over this 
country about ten or eleven years ago, begun by a Mr. Lusk, a New 
Zealander, who, having been instrumental in helping the Parliament 
of New Zealand to enact a compulsory arbitration law, came over here 
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to spread the gospel of compulsory arbitration as a cure for lockouts 
and strikes. 

When Mr. Lusk was here it was the good fortune of some of us, 
myself included, to run up against him and to expose to the public 
conscience of our country — the conscience of employers as well as 
workmen — ^the understanding of the fundamental principles involved 
in compulsory arbitration. So much so that employers generally now 
do not want compulsory arbitration. 

I am glad to have the honor to say for labor that the workman 
were in the advance guard in opposition to that scheme. We hold 
that if an award is made by a board of arbitrators, by Government 
authority, with the power of enforcement of the award, and that if 
it shall compel the employer to pay in the form of wages a higher 
sum than he believes he can afford or than he ought to pay, that is 
confiscation of property. 

On the other hand, we contend that if the award, with govern- 
mental authority of enforcement, is against the workman — that is, 
that he shall labor for a less wage, or for longer hours, and that he 
shall be compelled to perform specifically the decrees of the award — 
that that compels involuntary personal service, and that, essentially, 
is slavery. For those reasons, as well as for the reason that it is 
repugnant to the very theory and institutions of our republican form 
of government, we are opposed to such a pr^' vision as compulsory 
arbitration of any character. 

Now, coming back to the point I was discussing a few minutes ago : 
The proposition in the Hepburn bill to submit the agreements of the 
organization to the scrutiny — the approval or disapproval of govern- 
mental authority — is practically compulsory arbitration. It throws 
out of court, destroys, and annuls the agreements reached voluntarily 
between employers and employees; and as time would go on, the 
method not being found efficient — not being found productive of the 
result aimed at — the next feature would be not only practical, but 
actual compulsory arbitration, and against that, in my judgment, 
there is universal judgment in opposition by both employers and em- 
ployees throughout the country. 

Of course we want to avoid strikes and lockouts, and in our efforts 
some grope around and try to find by statute law something that is 
going to rid us of this thing that they regard as an industrial evil. 
But while we are doing our oest to avoid strikes, yet I think that in 
the United States we are enjoying the largest amount of public safety 
and industrial tranquillity, and are freer from an agitation that is 
hurtful and injurious than obtains in any other part of the globe. 

Of course much of it is due to American idealism. The much- 
abused organizations of labor have contributed a great quota to that 
fact. The associations of the men, their discussions, their meeting, 
their participation in public affairs, in civic affairs, in industrial 
affairs establishes a bond of union, a bond of fraternity, a feeling of 
dependence and interdependence, of fellowship and friendship — 
making men self-reliant. 

Now, let me say that the Sherman antitrust law ought not to apply 
to the organizations of workmen and workwomen. By no distortion 
of the English language can the organizations of men and women 
who toil as wage-earners, organized tor the protection of their rights 
and interests as wage-earners, be regarded as trusts. How such a 
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conception could be reached that they are, as I have heard it and seen 
it stated by our distinguished opponents, that the organizations of 
labor are trusts, surpasses my comprehension. I think it needs but 
a bare statement of the fact that the trusts are organizations or cor- 
porations of men who are engaged in dealing with the products of 
labor — either in the productive form or in the form of distribution — 
the control of the products of labor — of human effort. 

The organizations of the working people own nothing. Workmen 
own nothing which can form a trust. Thev own themselves only, 
and it is their labor, that is. their human eftort; it is part of Uieir 
flesh and blood; it is pai-t of the human, living, breathing man and 
woman. How can there be a trust in, if I may use the bull, some- 
thing which is not yet produced ? 

Organizations of labor, combinations in restraint of trade ! AVhy, 
the very organization of two individual manufacturers, competing 
for a class of trade or to serve a market, if they set up a partnership 
to supplant the two individual firms — ^that may be regarded in re- 
straint of trade, and yet, as a matter of fact, by reason of their part- 
nership they may be contributing to the public good. 

And so with companies. The title of the Sherman antitrust law, 
if my memory serves me right, is to restrain illegal trusts and combi- 
nations in restraint of trade. In the body of the law no distinction 
is made as between le^l and illegal trusts and legal or illegal com- 
binations or legal or illegal restraints of trade. So that as matter 
of fact the body of the law does not bear out its title. 

I read a little while ago an editorial which appeared in one of the 
local Washington newspapers, which said in substance that the recent 
discovery by the court of the power long hidden in the interstate 
laws may rid us of strikes in industry. '' Recent discovery I '' In 
other words, the interpretation by the courts of existing law, by 
which this new-found power has \>een discovered. 

As to strikes, I contend that so long as modern industry shall last, 
so long as men shall have divergent interests and follow those inter- 
ests, and can not agree, there are going to be contests of some form 
either for supremacy or a common agreement. 

Men are going to organize. Of course I know it will be said by 
some that the decisions of the courts are not against the labor organi- 
zations as such. But, in the language of Shakespeare, " you might 
as well take my life as take from me the means by which I live." 
And to academically guarantee the right of organization and deny 
us the natural functions of organized effort — ^you might as well 
destroy the organization. 

If there is a disposition on the part of Congress to make strikes 
illegal, if there is a disposition on the part of Congress to make boy- 
cotte illegal — ^and I want, if I may have the time, to refer to boy- 
cotts — then let Congress specifically say so in a law, in a separate 
law, but not by subterfuge seek to accomplish that object. 

Senator Nelson. It is now within two or three minutes of 12, Mr. 
Gompers, and we shall have to suspend the hearing, because the Senate 
meets at 12. 

Mr. Gompers. Yes. 

Senator Nelson. Do joxx or anybody else desire a further hearing? 
We will be glad to give it to you. Could you come Friday morning? 

Mr. Gompers. I have been invited by the President of the United 
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States to take part in a conference at the White House to consider 
the conservation of the natural resources of the United States. 

Senator Depew. That adjourns, does it not, on Friday? 

Mr. GoMPERS. It starts to-morrow morning. 

Senator Dillingham. I think we have a meeting on Friday. 

Senator Depew. We could meet on Saturday. 

Senator Nelson. Or next Tuesday, how would that do? 

Mr. Gompers. That would be the 18th. 

Senator Nelson. We can not meet on Monday, inasmuch as we have 
for that day a meeting of the full Judiciary Committee. 

Mr. GoMPERS. I would be willing to suspend now and supplement 
what I have said with a few statements in writing. 

Senator Nelson. Very well, you can file a brief. 

Mr. GoMPERS. I do not wish to assist our opponents in prolonging 
the hearing before your committee. I would like very much that 
this Congress should grant us some relief. We think we are entitled 
to it and ought to have it, and, speaking for a very large number of 
worthy citizens of our country, workingmen and workingwomen, we 
ask for relief. 

Senator Nelson. To come down to the question that I shall be glad 
to have discussed — a question which you have not reached this morn- 
ing, but which somebody representing your side ought to reach, one 
thing we should like is that some one shall show us exactly what the 
courts have held in respect to labor organizations. My understanding 
is that the courts, under the antitrust law, have not held that labor 
organizations as such are illegal and contrary to the provisions of the 
law; that they have not held that strikes, m themselves, are illegal 
and contrary to law. That is my understanding of it, that, as inter- 

?ireted by the courts, there is nothing to prevent labor organizations 
rom combining, as they have done, and nothing to prevent them 
from striking. By that I mean setting on foot peaceable strikes— 
those that avoid bloodshed and the destruction of property. 

Mr. GoMPERS. On our part, speaking for labor, we contemplate 
only peaceable strikes. 

Senator Nelson. Now, in what respect have the courts infringed 
on the rights of labor organizations ? Of course such a case as that of 
Jenkins is no longer the law. That was overruled by Justice Harlan, 
and I think it is conceded on all hands that laboring men have the 
right to quit work for any cause, and that that case in Massachusetts 
is not law. 

Mr. Gompers. Not Federal law, but for that State it is, and its in- 
fluence can not be for good. 

Senator Nelson. But, now, in what respect have the courts inter- 
fered with the movements and actions of labor organizations? That 
is what I should like to hear discussed — not now, but at some future 
hearing. This is, I think, our fourth hearing, and on that point we 
have had no presentation as yet, and we would like to have one. 

Mr. Gompers. May I say that the Supreme Court of the United 
States in the recent decision in the hatters' case — ^the case of Loewe 
V, Martin Lawlor — quotes approvingly part of the bill of the Loewe 
counsel, and as proof of a conspiracy, that the organization in 
interest, the defendant organization, had secured agreements with 70 
hat manufacturers of the United States out of 82 — stated that as 
proof of the success of the conspiracy. The court referred the case 
for trial to the lower court. 



SHERMAN ANTITRUST LAW. 171 

The efforts we have made to reach agreements with employers, the 
efforts made by the hatters' organization, which had so far succeeded 
in coming to a trade agreenfent for the maintenance of industrial 
peace between the workmen and the employers, and which had so far 
succeeded, is actually taken as a proof of the success of a conspiracy. 

Senator Nelson. Shall we meet on Saturday or Tuesday? 

Senator Depew. Saturday will suit me. 

Senator Nelson. Let us adjourn until Saturday at 10 o'clock in 
this room. 

Senator Depew. Saturday of this week? 

Senator Nelson. Yes. And then you, Mr. Gompers, or some one 
representing you, will have opportunity to continue your case. I 
would like to have the matter continued on the lines I have suggested. 

Mr. Emery. I should like to call the committee's attention to the 
fact that quite the contrary from the suggestion made by Mr. 
Gompers, there has been no effort on the part of the opponents of 
the bills to delay action. I have not had twenty minutes of your 
time. 

Senator Nelson. I wish to say to Mr. Gompers that these bills 
have come before the committee very lately, and since their coming 
we have had one meeting each week. I was not aware before that 
the Wilson bill or the Smith bill was before our committee. So far as 
I knew, we have only had the Warner bill and the Foraker bill. 

Mr. Gompers. If Mr. Emerv will help us to be helpful to the com- 
mittee and speedily dispose oi the matter, we shall appreciate it very 
much. 

The following bills, being referred to this subcommittee, were 
ordered printed in these proceedings: 

[S. 6900, Sixtieth Congress, first session. Introduced by Mr. Dick.] 

A BILI^ to amend the act approved July second, eighteen hundred and ninety, 
entitled "An act to protect trade and commerce against any 'Unlawful 
restraints and monopolies." 

Be it enacted hy the Senate and House of Representatives of the 
United States of America in Congress assembled. That the act ap- 
proved July second, eighteen hundred and ninety, entitled ''An act 
to protect trade and commerce against any unlawful restraints and 
monopolies," be, and the same is hereby, amended by adding at the 
end of said act the following section : 

" Sec. 9. That this act shall not be construed to apply to any 
arrangements, agreements, or combinations between the laborers, 
made with a view of lessening the number of hours of labor or the 
increasing of their wages; nor to any arrang-ements, agreements, or 
combinations among persons engaged in horticulture or agriculture, 
made with a view of enhancing the price of their own agricultural 
or horticultural products." 

[S. 6913. Sixtieth Congress, first session. Introduced by Mr. Smith of Michigan.] 

A BILL to amend the act approved July second, eighteen hundred and ninety, 
entitled "An act to protect trade and commerce against any unlawful re- 
straints and monopolies." 

Be it enacted hy the Senate and House of Representatives of the 
United States of America in Congress assembled^ That the act ap- 
proved July second, eighteen hundred and ninety, entitled "An act 
to protect trade and commerce against any unlawful restraints and 
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monopolies," be, and the same is hereby, amended by adding at the 
end of said act the following section : 

" Sec. 9. That nothing in said act is intended, nor shall any pro- 
vision thereof hereafter oe enforced, so as to apply to organizations 
or associations not for profit and without capital stock, nor to the 
members of such organizations or asspciations." 

(The subcommittee adjourned until Saturday next. May 16, 1908, 
at 10 o'clock a. m.) 



WA8HING*rON, D. C., 

Saturday, May 16, 1908. 
' The subcommittee, pursuant to adjournment, met at 10 o'clock a. m. 

Present: Senators Nelson (chairman), Depew, and Dillingham. 

Senator Nelson. Mr. Gompers being present, we shall be glad to 
hear him further. 

STATEMENT OF SAMITEL OOMPEBS, PRESIDENT AMERICAN 
FEDERATION OF LABOR — Continued. 

Mr. GoMPERS. Mr. Chairman, at the meeting last Tuesday you ex- 
pressed a desire that someone in behalf of the labor organizations 
might show in what manner the courts had interfered with the move- 
ments and actions of the labor organizations. I do not want you for a 
moment to imagine that I am making any special plea, but indeed I 
have been so engaged with matters requiring my constant and im- 
mediate attention that I have not been able to give the matter any 
thought until about 8 o'clock this morning. Nor have I had time to 
consult with anyone in regard to it, nor even to make arrangements so 
that sonie other person might appear here and present to you the 
information you seek, and in such manner as would leave the matter 
in a cogent and intelligent form. 

But, from my experience with the entire subject, and having some 
knowledge of it, I may proceed. You will observe that in the case of 
Loewe v. Lawlor, the hatters' case, the Supreme Court, in its opinion, 
quotes approvingly the decision of the circuit court for the eastern 
district of Louisiana in the case of the United States v. The Work- 
ingmen's Almalgamated Council (54 Fed. Rep., 998). In that case 
the entire matter grew out of a dispute which it may be interesting 
to relate. 

The workingmen of New Orleans were fairly well organized — I am 
speaking of the white men. The colored workmen of that «3ity were 
also organized to a considerable extent ; they asked for an increase in 
their wages and a modification of some of the conditions of iheir em- 
ployment. The white employers refused to meet a committee of the 
colored workmen to consider the matter or to have representatives of 
the employers meet with the representatives of the colored workmen. 
As a consequence there was no possibility of reaching an agreement 
of any sort. The strike of the white workmen in New Orleans was 
from sympathy with the position of the colored workmen; that is, to 
insist upon the right of the colored workmen to a conference with 
some representatives of the companies for the purpose of reaching 
an agreement. 
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Senator Nelson. Do I understand you to mean that the white em- 
ployers refused to confer with the representatives of the colored or- 
ganizations ? 

Mr. GoMPERs. Yes, sir; of the colored workmen. And the strike 
of the white workmen was as a protest, for the purpose of securing 
a conference of the colored workmen with the representatives of the 
anployers so that an agreement might be reached. 

A strike was inaugurated, an injunction issued, and the opinion of 
the circuit court for the eastern district of Louisiana was approv- 
ingly quoted bj^ the Supreme Court of the United States. The opin- 
ion of the circuit court m the case, as already indicated, is to be found 
in 54 Federal Reporter, 998, and I do not think you would have me 
burden the record to bring it here and read it. 

Senator Nelson. That is not necessary. The reference is sufficient. 

Mr. GoMPERs. The issuance of the injunction under the Sherman 
antitrust law broke the strike. It denied the right of the men to do 
what they did. And what did they do ? They withheld their labor 
power. 

Senator Nelson. Was that all they did? 

Mr. GoMPERS. That is all they did, sir. There was no act of which 
they were guilty that was an attack upon property or upon life. 
They were charged with conspiracy; they were charged with being 
an unlawful combination, a combination in restraint of trade. The 
injunction was issued and made permanent, and, as I have said be- 
fore, portions of that decision and opinion were quoted approvingly 
by the Supreme Court of the United States in the hatters' case, and 
it necessarily thereby becomes th^ law of the land. 

Senator Dillingham. Let me see if I understand the situation. 
That strike was not because of any grievance pertaining to the strik- 
ers, but to compel the employers to deal with another body of 
organized labor. 

Mr. GoMFERS. Well, that is one way of putting it. Senator. 

Senator Dillingham. But practically that was the purpose, was 
it? 

Mr. GoMPERS. The purpose was to secure for the colored workmen 
the right of conference with their employers for a joint bargain as 
to their labor. 

Senator Nelson. I may be mistaken, but my recollection is that 
they not only struck, but when the employers attempted to hire other 
people who did not belong to the organization, the labor unions went 
to work to prevent them from working — ^in that New Orleans case. 

Mr. GrOMFERS. In the New Orleans case there was no such condi- 
tion, Mr. Chairman, for, as a matter of fact, no such condition was 
possible. It all occurred within forty-eight hours. 

Senator Nelson. Did it not relate to what you call longshoremen, 
or something of that kind? 

Mr. GoMPERS. No, sir. 

Senator Nelson. To people loading vessels, or people of that sort? 

Mr. GoMPERS. No, sir. It applied to the colored laborers, draymen ; 
and these men sought an interview with the employers or the repre- 
sentatives of the employers for the purpose of discussing this question 
of wages and hours and conditions of employment; and because of 
the refusal of the employers to have any of their representatives 
meet with the representatives of the colored organized workmen, the 
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negotiations broke off, the colored workmen struck. This applied 
to workmen in other branches of trade. It applied to the longshore- 
men, to the cotton-screw men, it applied to printers, to street-railway 
men, and to lots of other workmen. 

Since the Supreme Court of the United States rendered its decision 
in the Hatters case, seventy-five workmen, representatives of their 
various trades and callings in the Central Labor Union of New* 
Orleans have been indicted. 

This case in point is that a few weeks ago a small number of em- 
ployers were unwilling to pay the prevailing rates of wages and to 
grant such conditions to the worlnnen as obtained generally, and 
the men employed upon the loading and unloading of vessels refused 
to continue work for the company until it yielded the prevailing rate. 
They quit work because they could not induce the employer to grant 
the wages and conditions. They were only half eflfective in their 
efforts, and the workmen of other trades employed also in this traffic 
decided that they too would quit the employment of the company; 
that they would not work for the company until the demands of the 
men originally on strike were conceded. 

Upon the occurrence of that strike, in a day or so after, the com- 
pany yielded — came to an agreement with the workmen. The vessel 
was loaded and departed on her voyage, and immediately after the 
departure of the vessel the company proceeded to enter complaint 
and appeared before the grand jury for the eastern district of Louisi- 
ana and 75 men were indicted — that is, since the decision of the 
Supreme Court. I am told that an effort has alreadj^ been made, 
or will be made by the Federal Government, through its legal rep- 
resentatives, not to press this case. But as to the possible incarcera- 
tion of these men and their possible injury, I, speaking personally, 
do not thank the Government of the Umted States not to press those 
cases. It seems to me that to drop the prosecution of a case for 
reasons other than that those men are not guilty, or that the law does 
not obtain — ^that those are not good enough grounds for the stopping 
of the prosecution of these cases, for it leaves the matter in an unset- 
tled state. If these men are properly indicted, if they have committed 
the offense charged, and if the law is good, it is not good to either 
nol. pros, these cases, and take by inference the position that other 
worlnnen may do these things and then find themselves indicted — ^it 
is not good to allow these indictments to hang over the heads of these 
men. If they are guilty of violating the law, send them to prison. 
It may be a salutary lesson to them, and it may be a salutary lesson 
for statesmen too. 

In a suit brought against the American Federation of Labor by 
Mr. Van Cleave, on behalf of the Bucks Stove and Range Company, 
of St. Louis, under the Sherman antitrust law, the American Federa- 
tion of Labor, its affiliated organizations in any part of the coimtry, 
and any member of the affiliated organizations — all of them have been 
restrained by an injunction issued by Justice Gould and made perma- 
nent, by which freedom of speech and freedom of the press have been 
invaded. 

As president of the American Federation of Labor, I am constituted 
the editor of our monthly publication, the American Federationist 
The injunction issued by Justice Gould of the Supreme Court of the 
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District of Columbia prohibits me and anyone for me either to pub- 
lish the name of the Bucks Stove and Range Company, or either 
directly or indirectly to make any reference to it or to the fact that 
there is any dispute between that company and labor or between 
anyone else, or that it has been unfair, or that it is regarded as unfair. 

Senator Nelson. I do not ask questions, Mr. Gompers, for the pur- 
pose of interrupting you or as an ordinary cross-examination, but 
simply tc get at the truth of the matter. I have looked at that 
decision, and my recollection of it is that in that case the court said 
that as an independent matter the mere publication in your paper 
that that company was not a fair company, as you call it, would not 
be subject to any inhibition from the court, but it is because of the 
fact that it was a part of a plan or scheme to interfere with or to 
boycott that company that the court enjoined it. That is the way I 
understand the matter. 

Mr. Gompers. Yes. 

Senator Nelson. If it had been published in the ordinary course 
without any reference to a boycott, the court conceded that it would 
not interfere, but said that it was because it was a part of a scheme 
to boycott that company that the court held the publication to be 
wrong; that it was a part of a conspiracy to boycott. Now, was not 
that case, may I ask you, really a case of a species of boycott? 

Mr. Gompers. Yes, sir. 

Senator Nelson. Yes. That is it. Excuse me for interrupting 
you. I only do so to ascertain the facts of the case. 

Mr. Gompers. I am making the statement as plainly as I possibly 
can, and I welcome any suggestion or question that may help to bring 
out the facts in the case. What I want to call attention to is this: 
Perhaps this may be regarded as an extravagant statement, and yet 
I believe that I am perfectly within my rights and perfectly within 
the law and the understanding of the law, and believe that it has been 
regarded as the law since the establishment of our system of juris- 
prudence — that publication is never to be interfered with; the right 
of the freedom of the press is never to be denied, and no matter for 
what reason ; that the man who undertakes to utter a statement either 
orally or in the press is responsible for that statement — that he may 
be punished for that oral or printed statement, but that the freedom 
of the press implies not prevention but penalty for the violation of 
law. The real, true safety of society demands that it is not good law, 
that it is not just, that it is a violation of the constitutional guaranty 
of freedom of the press, to attempt to prevent publication. 

Senator Nelson. But, Mr. Gompers, just for one moment think 
where that would lead you to. Take the case of an anarchist pub- 
lishing a paper inciting to murder week after week, suggesting the 
murder or the President of the United States or of members of his 
Cabinet, or of the governor of a State, or any other high official, do 
you mean to say that it would be proper not to prevent that, but that 
we must sue for damages or libel ? Would you stand for that prin- 
ciple? 

Mr. Gompers. I regret very much, Mr. Chairman, that in the pres- 
entation of what I believe to be a principle, and the stating of it as 
reasonably and intelligently as I can, the matter of anarchy should 
be coupled with it at all. 
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Senator Nelson. No; but it is the principle that I speak of. 

Mr. GoMPERS. My regret is not because the question might be 
asked, but that it should be coupled with the statement I have just 
made, because while I believe that I have a whole lot of good friends 
in this country 

Senator Nelson. I do not want you to understand that I am com- 
paring your organization or your men at all with anarchists, but I 
referred to the principle. 

Mr. GoMPEES. Senator, I know sufficiently well of you to know that 
you would not do that, but everybody is not a Senator Nelson in his 
fairness, and I am quite confident that gentlemen, or a gentleman 
who described me a few days ago as " a prairie wolf infected with 
hydrophobia ^ is not going to strain a very fine point in order to 
enable him to couple with what I say, the statement that I am de- 
fending anarchy. 

Senator Nelson. I would not imply that for a moment, nor com- 

Eare your organization nor your men at all with it ; nothing of the 
ind. I simply referred to it in connection with the principle you 
announced, of free publication. 

Mr. GoMPERS. Speaking of the principle, I would, if I could, dis- 
sociate it from the idea of anarchy or socialism. 

Senator Nelson. -Allow me to interpolate another remark. There 
is such a thing as ordinary socialism that people inveigh against, and 
then there is in modern times what Bismark might nave called, in 
Grermany state socialism. 

Mr. GoMPERS. Yes. I would rather not enter into either a historic 
or an academic disquisition on socialism, because I have very strong 
views on that question. 

Senator Nelson. Excuse me for bringing that into the matter. 

Mr. GoMPERS. But, speaking of the principles of law, speaking as 
one who is opposed to anarchy and all that sort of thing, either physi- 
cal force or any other form of anarchy, I yet believe that the safety of 
our Republic demands the right of a free press and, as anyone shall 
violate what is within the lx>unds of reason in the exercise of the 
ri^t of a free press, punish him for doing it. 

But, we must bear this in mind. It does not require any consti- 
tutional guarantee for freedom of the press when the press shall say 
the things that please. The guarantee is as to the publication of the 
things that displease. No person requires a guarantee to do the 
things that please constituted authority. The guarantee as I have 
said is as to the things that displease. The guarantee is of no 
worth whatever, in so far as it guarantees the right to say the things 
that please. 

The man who will in his publication advocate the assassination 
of other men, whether Government officials or private citizens, that 
man ought to be investigated as to the condition of his brainstorm ; 
and if a man who urges and encourages assassination, assaults upon, 
or the destruction of life or property — a man of that sort or men 
of that sort must be dealt with, but to deny them the right of free 
expression, either orally or in print, is to deny the right of free speech 
and free press. And I think among men who have the good of their 
fellows and of their country at heart no man would encourage that 
sort of talk or advocacy of that sort of doctrine. And the man, the 
loyal, thinking citizen, who sometimes is intrusted to speak the word 
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for others, or assumes to do that, whether upon the platform or 
through newspapers, or through a magazine, will endeavor to express 
himself in as decent language as possiole to present the thoughts that 
are in his mind and the principles that he advocates. But as one 
who endeavors to express nimself within the limits of decent limits, 
I still assert it as a principle that the right of free speech and free 
press can not be invaded or denied until after the commission of the 
unlawful oral or written or printed offense. It is a fact not yet 
fully understood how perfectly safe freedom is. 

Senator Nelson. Excuse me for interrupting you, but I want to 
call your attention to one fact about free speech. Suppose I should 
threaten your life or threaten you with serious bodily injury and 
you had reason to believe that I would execute my threat, you could 
go before a magistrate and make a complaint of that fact, and the 
magistrate could call me in and compel me to give bonds to keep the 
peace toward all the world and especially toward you, and if I did 
not give such a bond I could be put into prison. That has been the 
law ever since our system of government has been established: in 
fact, we inherited it from England. 

Mr. GoMPERS. Yes; but you will also remember that the justice of 
the peace did not deny you in the first instance to utter what you did, 
but he holds you over to the peace, so that you shall not do it again. 

Senator Nelson. That is a species of preventive justice. 

Mr. GoMPERS. Because jrou have violated the law ; because j'^ou have 
threatened to do me bodily injury. 

Senator Nei^on. Yes. 

Mr. GoMPERS. And that in itself is an offense against the law ; and 
you are either bound over to keep the peace, so as to prevent you from 
doing me this bodily injury, or perhaps you might be restrained in 
some other way, as put in jail, in order to effectually prevent you. Be- 
cause a peace bond is not always an assurance of my personal safety. 

Senator Nelson. Not always. But that is an illustration of the 
fact that courts sometimes have to administer what might be called 
preventive justice. They do not allow me to go on, but they bring me 
into court. 

Mr. GoMPERS. Certainly. You have threatened to do me bodily in- 
jury, and that is an unlawful threat ; and the order of the court is to 
prevent you from carrying out that threat. But in the case of free- 
dom of speech, no man can divine your thought. The court can not 
put you under bonds to keep the peace simply because you thought 
you would do me bodily harm. The expression, the threat of it, con- 
stitutes the offense. And the case of the spoken word, the printed 
word, no court should interfere with the right to express that spoken 
or printed word. After the word has been uttered or published it con- 
stitutes the offense against the laws of the country. If it is an of- 
fense against an individual, if it is libelous, if it is treasonable, a man 
can be haled to the court, and under the law made to suffer for his 
utterances. 

But it is a principle that I contend for. I am speaking as a layman. 
Senator — ^you understand that — and I suppose even great lawyers 
can only get the law from reading or from hearino^ it expounded. 
Great lawyers are made by reason of their examinations of the pro- 
visions of the law. Whatever little smattering of law I may know has 
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come to me because I have read it or had it read to me, though some 
of it has been rubbed up against my fur the wrong way. [Laughter.] 

I hold that the principle is of far greater importance than the in- 
jury that may come to an individual — ^the principle of the guarantee 
of free speech and a free press, and that it is that, after all, that must 
be safeguarded in order that free institutions may live. You can not 
conduct a republic founded upon the sovereignty of the citizen when 
his speech or his utterances may be circumscribed or denied. There 
is that element of advanced intelligence among all our people that 
will sustain the Government in the protection and perpetuity of that 
Government. No man was more greatly shocked in this whole world 
than was I when, even as a boy, I remember the first announcement 
that came of the assassination of Abraham Lincoln, President of the 
United States, and later, of President Garfield. I remember that 
my feelings were so wrought up with grief that I would scarcely 
care to more than refer to the fact, when one evening on the streets 
of New York I was near one of the telegraph offices and was about 
to send a telegram to my office in Washington, when I learned that 
President McKinley had been assassinated — a gentleman whom, both 
before his Presidency, during his term as governor, and during his 
term also in the Presidency lleamed to love indeed as a man of great 
attainments and most charming personality.' 

Now, I say, with all that, it is better that the Republic shall live, 
and that the principles upon which it is founded shall not be vitiated. 
Once enter upon the denial of free speech or a free press, and, pray^ 
where are you going to end ? 

SenatcH* Nelson. Apply that doctrine of yours to the case of the 
laboring man. Why should a labor organization seek to hinder a 
man who does not belong to a labor organization from obtaining 
OTiployment? Apply that case to your statement of the importance 
of personal liberty. Why does it not apply in the case I mention 
as well as to that of which you speak ? 

Mr. GoMPEBS. Mr. Chairman, the way you put the question I 
should say that you have that view of it wnich our opponents have 
always promulgated. Let me put it in another way. We do not 
deny the right, the lawful right, of any other man to work when and 
where and lor what he pleases. But we insist for ourselves upon the 
exercise of that same right, sir. That is, that a ny other man may or 
may not work with us, if he does not so desire. We may exercise that 
same right to work with or refuse to work with anyone whom it 
pleases us. 

In addition there is this involved : The organizations of the work- 
ingmen engage their attention with the discussion of economic 
problems, with sociology, with questions of the public weal, as well 
as with questions of wages and hours of labor. But there is one 
thing in addition to it, and that is the matter of men's skill, men's 
ability to take care of themselves and to take care of each other. 

Most of our courts have decided that the neglect or ignorance of 
" a fellow-servant " which may result in an accident or the death of 
coemployees is a bar against the workmen or the family of the work- 
men (should they die) to recover damages from the employer. The 
coemployment is made the consideration. The court of appeals of 
the State of New York about two years ago rendered a decision in 
a case in which it held that organizations of labor, that workmen, 
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had the right to refuse to work with cei*tain workmen. One of the 
grouAds given for that decision was that the courts having held that 
the act, or negligence or ignorance of coemployees, was a bar to 
damages against the employer, and that the men, by reason of their 
occupations, or for any other reason, had the riffht to say that they 
would or would not work with certain other workmen. 

Senator Nelson. That is undoubtedly the law, independently of 
that decision. I would have the right to say that I would not work 
with my friend Senator Dillingham here, if I saw fit, without as- 
siting any reason. 

Air. GoMPEBS. Undoubtedly, but I think you would then be called 
upon to answer either by the United States Senate or by your own 
legislature, or else you would quit. 

Senator Nelson. I do not mean with reference to working here in 
the Senate, but outside. • 

Mr. Gompers. Yes, sir. And it is for that right to quit that we are 
contending. 

I want to carry that thought a little further in answer to your 
questions. Senator, with refei*ence to this matter of the right of work- 
men to deny the right to other men to work with them< We hold that 
under modern industry at least, the wisest and most economic course 
is for employers to agree with employees in a joint bargain, a trade 
a^eement which is in the nature of a treaty, if you please, to main- 
tain industrial peace for a specific period without a cessation of work 
in the nature of a lockout or a strike, and that during the life of such 
an agreement any matter which may arise in dispute shall be sub- 
mitted to a board of concilliation composed of employers or represen- 
tatives of employers and employees equally, or, if unable to agree, to 
call in an umpire who shall give an award ; and that before the expira- 
tion of sixty or thirty days, as the case may be, before the expiration 
of the terms of agreement, that representatives of both the employers 
and organized workmen shall meet with the view of reaching an 
agreement. 

We insist that under modern industrial conditions the workmen 
have lost th,eir individual sovereignty so far as industry is concerned. 
The man who now enters a modern industrial plant and performs 
but an infinitesimal part in the great product is not that whole work- 
man as we understood the workman to be in the past. The man in 
the past performed the whole process and created the whole article 
out of the raw material. The modem workman has no tools of 
labor which are to be found in the great industrial plants of the 
country. - He must accept employment to do that little infinitesimal 
thing, and if the workmen expect to obtain or to recover some of 
their power whidi they have lost by reason of this great division, 
subdivision, and specialization of industry, it must be through asso- 
ciated effort and through the joint bargain, the agreement, between 
these men, acting as a unit, and the employers or the representatives 
of the employers on the other hand, acting as a unit, and coming to 
an agreement, and to say that so far as possible such agreements 
shall reach the greatest part of the given industry. And this is for 
the protection also of the employer who desires to conduct business 
upon a fair-minded basis, as it will tend to protect him against the 
gradgrinds, who are always trying to nibble at the wages and the 
conditions of the workmen. 
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We hold that as a matter of economy — meaning economy in the 
better sense and not in the sense of parsimony, as the withholding of 
a cent or pulling the tail of the eagle until it shall scream — I mean 
economy in the broader sense, the coming to an agreement for the 
joint bargain for the labor of the work people is absolutely essential. 

We have for years and years endeavored to keep sacred our agree- 
ments with our employers. I shall not pretend to say that they are 
never violated, but I am within the truth when I say that in most 
cases of the violation of the terms of an agreement the violation has 
been either on the part of the employers direct or has been provoked 
bj them. And again, I wish to repeat, and not to avoid any respon- 
sibility, that the terms of the agreement are sometimes violated by 
workmen. But in the great number of agreements — ^thousands upon 
thousands of them — that workmen have made with employers, they 
are usually maintained. The men of the labor imions have done 
much to encourage that spirit of faithfully abiding by the terms of an 
agreement. We insist that the men who participate in the advantages 
resulting from an agreement with employers ought to bear an equal 
share of the responsibility. And the workmen who refuse to aid in 
bringing about these agreements commit a moral wrong against their 
brother workmen. Although some workmen may preier not to join 
the union of labor which makes the joint bargain possible, that is in 
the exercise of their lawful right; we, too, are within our lawful 
rights in our refusal to work with them. 

Senator Nelson. Now, Mr. Gompers, will you allow me to go back 
to the New Orleans case you referred to? 

Mr. Gompers. Yes, sir. 

Senator Nelson. I have got the book here (54 Fed. Rep., 998). 
Here is a statement which I desire to read from a committee repre- 
senting the labor men who ordered the strike. There was afterwards 
an attempt to compromise the matter. It seems that the governor 
of the State was called in; and here is the reply of the committee 
representing the labor men addressed to the governor : 

" November 8, 1892. 
" To his excellency Gov. M. J. Foster : " 
That is the gentleman who is now a Senator of the United States. 
" Dear Sir : According to agreement, we were to give you an 
answer this morning in regard to certain propositions that you have 
submitted; but, after consideration bv the committees we found that 
the propositions would have to be nrst submitted to the -executive 
committee of the merchants' body, and we have not, up to the present 
time, heard what action was taken in regard to the matter. In con- 
sideration of these facts, we now have these propositions to submit 
and will have to stand on them: First. We are willing to arbitrate 
on wages. Second. We are willing to arbitrate on hours. Third. 
We want the question of ' none but union men to be hired when avail- 
able, from and after the final adoption of tariff and hours,' to be ac- 
cepted without arbitration. 

•' James Leonard, Chairman. 

" John Breen, 

" A, M. Keir, 

" John Callaghan. 

" James Porter." 
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The nub of the matter is in that " third " provision. They insisted 
that that matter should not be arbitrated. On that point thw insisted 
that none but union men should be employed. Excuse me for break- 
ing in upon your argument. 

Mr. GoMPERS. Yes, sir. The committee exercised its right as to 
whether this proposition was a practical one. That is not debatable 
now. But that these men had the right to insist upon union men 
in the employment of these private estaolishments — ^why not ? Where 
is the illegal thing in that ? 

Senator Nelson. There is none; but if they went a step further 
and said " You must not employ anybody but union men " 

Mr. GoMPERS. But, as a matter of fact, they did not go the step fur- 
ther. I think, however, that this question is scarcely germane in a 
discussion of the principle of the thing. The misconception and mis- 
construction, as I tried to indicate at me outset of my answer to your 
question, is that we do not say to the employer that he shall not em- 
ploy other than union men, but we do say that we will not work with 
other than members of our organization — ^that is, if we have the 
power. If we have not the power, we do not make the declaration, 
and to make the declaration is excusable. When that statement is 
made to the employer, that he shall not employ any .but union men, 
it is not intended to interfere with his lawful right to do so. It is 
an economic proposition. It is a proposition resulting from our 
industrial conditions — not to invade or deny the right of anyone else, 
but to assert the right to exercise that equal right ourselves. It is 
the right of the nonunion man that is taken into consideration rather 
than the rights which the union man may also exercise, the right to 
choose with whom he will associate, the right to choose or to have a 
voice in choosing with whom he shall work or not work. 

Senator Nelson. I do not think that is in controversy, Mr. Gompers. 
A union man has a right to say he will not work with a nonunion 
man and he will quit, but let us remember that in these cases there 
are three parties practically to be considered in the matter. First, 
for it does not make any difference in what order we put them, there 
i§ the interest of the workman, of organized labor, if you please; 
then there is the interest of the employers, the manufacturers, we will 
call them, who employ the workingmen ; and, third, there is the great 
body of the American public at large. They have an interest in this 
matter which we must not overlook. It is not a question wholly be- 
tween the workman and the manufacturer, but also a question affect- 
ing the public at large, and we must not overlook that fact in this 
discussion. I simply submit that to you. 

Mr. GoMPERS. Yes. Permit me to submit this thought also in con- 
nection with it. I think there is a very great misconception in 
connection with this matter of employees, employers, and the public. 

Senator Nelson. I want you to understand that I have no prejudice 
at all against workingmen — in fact, my sympathies are all in that 
direction ; I have had to work myself. But since our last meeting I 
have taken pains to look into the decisions of the courts, and what I 
say is derived from them and is not my own notion. It appears to 
me that the drift of the decisions is to this effect : That labor organi- 
zations are not illegal ; that laboring men have a right to strike, and 
that the only instances in which the courts have interfered with them 
practically (though there may be exceptions) has been in cases where 



182 SHERMAN ANTITRUST lAW. 

laboring men have insisted to an employer of labor that he must not 
employ any but union men. If he refuses to comply with that request, 
they follow it up with a species of boycott in some way, to ruin him 
and his business, and to interfere with trade. 

Now, the question that occurs to me is this : Do you want the labor- 
ing men of the country to exercise that privilege m a case where you 
say to an employer of labor, " You must not employ any but union 
men ; if you do we will boycott your business." Now, is that what 
you want protection to do ? Is that sort of thing what you are aim- 
ing at? 

Mr. GoMPERS. Before I answer that. Senator 

Senator Nelson. I do not, of course, mean you personally. 

Mr. GrOMPERS. I understand. 

Senator Nelson. And what I say as to that matter I say in the ut- 
most Christian spirit. 

Mr. GoMPERS. Before undertaking to answer the question involved, 
I want to go back a moment to the other statement which I did not 
have an opportunity of answering. 

Senator Nelson. Excuse me for having interrupted you. 

Mr. GoMPERS. For I want to make the point as clear as I can. 
There is wholly a misconception of what is understood by the expres- 
sion workmen and employers and the general public. 

I will venture to say that in all our 85,000,000 people, and coimting 
I do not know how many, but 25,000,000 men, you will not find a half 
million who are not either employers or employees, and that after all 
the expression " workmen and employers and the general public " is 
a myth, as being an attempt to divide the nation up into three distinct 
interests. 

I do not know the conditions of life of the Senators on this sub- 
committee, nor of the members of the Senate or House of Repre- 
sentatives, but I will venture to say that there are not five of them in 
the entire Congress who are not either employers or employees, and I 
think it is not a bad idea to consider that subject a little further and 
see whether there is not necessary some general revision of judgment. 
The things that are done to advance the interests of the employed 
tend to the advantage of every employee throughout the length, and 
breadth of the entire country. I am saying that specifically, without 
the general statement added, and that inasmuch as it helps to improve 
the condition of those occupying the lowest rung in our society, eco- 
nomically, industrially, and morally speaking, that it improves the 
entire superstructure of society. I do not wish to proceed further on 
that line. I simply wanted to make that statement. 

The right to strike for any reason, or for no reason — ^the reason 
may be either real or fancied — it may be a desire to improve the 
conditions of men or it may be a purely personal desire — ^the right 
to quit work is a right that has been established since Magna Charta, 
and which has been adopted in our system these one hundred and 
thirty-two years, except as applied to black slavery, and since the 
emancipation of the slaves the denial has been applied to only one 
otiher class — namely, seamen. Seamen are still not permitted to quit 
work, as shown in the decision in the Arago case and the cases there 
cited, as you will remember. Senator. 
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Now, as to the question you asked me, whether that of which you 
spoke is a thing that I would advocate or a thing that is wanted by 
those for whom I am deputed to speak. 

We want just the same right that you have — no more, no less. We 
want the right for you to say to Senator Dillinffham or to Senator 
Depew that you will not work with either of them, and the right 
of either of them to say that to you. I want that same right I 
want that same right in my industrial life. I want it for the work- 
man. And if you can not obtain your right or the purpose that you 
have in mind to accomplish, believing that it is to your interest to 
say that you will not work for, say, the New York Central Railroad ; 
but, as a matter of fact, out of your resentment, you can not. in your 
opinion accomplish your purpose without refusing to travel upon 
that road, and you say : " 1 am going to bring the New York Cen- 
tral Sailroad, so far as I can, to a re^ization of the fact that I have 
some rights which the road must concede. I find the road still carry- 
mg on its regular trains and its regular work.'' You say: "Well, I 
find that they are doing a great deal of the carrying trade in, for in- 
stance, the line of agriculture and in the line of milk and other 
products." Then suppose you make up your mind that you will not 
drink any milk that comes from New York or eat any apples that 
come from New York or anything else that is carried oy that road. 
To put it in a plainer way — ^the way in which we are involved — say 
that we are engaged in a dispute with our employer for the reason 
that we think he is unfair toward us or that he is blocking an ad- 
vance in our conditions, and a lockout or strike results. Even at 
times the lockout or strike fizzles out — the injunction has been is- 
sued by which we are denied the right to do perfectly lawful things 
that every other citizen has a right to do and does without inter- 
ference by the courts or by injunction, but the strike terminates with 
an inferior set of employees engaged in the meantime. Are we to 
surrender our union, our eflPort to protect or promote our interests ? 

That consideration I commend also to the thoughtful considera- 
tion of the committee, that employers sometimes make it a condition 
f)recedent to employment that men shall not belong to a union of 
abor — that they will forfeit wages if they should join a union of 
labor — as provided in a contract known among workmen as the 
" ironclad contract. 

Take the case, say, of Loewe against Lawlor. In that case the 
men say: "We are not going to buy this man's hats, and we are 
going to discourage our fellow-workmen all over the country from 
buying his hats." We do so. We say we have that right — we say 
that no man has any property right or vested right in my patrona^ 
or the patrona^ of my friends ; and I have the right to bestow it 
or to withhold it just as it suits myself and those whom I can per- 
suade. 

Much has been said of the secondary boycott, and about that I 
want to say a word. 

Senator Nelson. Excuse me; what do you mean by a secondary 
boycott? I should like you to explain what you call a primary and 
what a secondary boycott. 

Mr. GoMPERS. The boycott has been segregated into a primary and 
a secondary boycott by the Anthracite Coal Strike Commission. The 
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primary boycott is the withholding of patronage from an employer 
or business house direct, that you or I — ^two or more — agree not to 
purchase from the person with whom the principal quarrel occurred. 
The secondary boycott arises in the case of an employer or manu- 
facturer who sells to another, a business man. The attempt to per- 
suade business men from dealing with the principal, the employer, 
the business man, who was primarily in interest, and to threaten not 
to do business with him if he continues to do business with the origi- 
nal party to the dispute — ^that is a secondary boycott. That may not 
be in the exact language of the Anthracite Coal Strike Commission, 
but I think that that is substantially correct. 

Now, many of us have taken the position that the secondary boy- 
cott is rather far-fetched, but I am considering it from its legal 
aspect. The secondary man, the man in business, has no vested ri^ht 
in the patronage of the people or of any portion of the people. My 
associates and myself have the right to deal with this man or to 
withhold our patronage from him. And if we have the lawful right 
to do that thing, we have the right to threaten to do it. And that, 
call it by the term primary or secondary boycott, does not change the 
aspect of the case one jot. 

I would like the gentlemen of the committee to believe that our 
organizations have done and are doing much to bring about the very 
best relations between the employers and the employees. I wonder 
what the conditions would be were it possible that the large employ- 
ers of labor, with their massed wealth and with aggregation of indus- 
try concentrated in great corporations, with the awful power which 
this wealth gives, if there were no organizations to check them, to 
act in some sort of restraint for a decent regard for the rights of 
the workers. 

To say that we have the right of organization and that the courts 
have not declared our organizations illegal, while denying to us the 
doing of the ordinary things and the exercise of the functions of 
organized life, is begging the question. 

The British Parliament, at its session in December, 1906, passed 
a bill to rectify the conditions brought about in the Taff-Vale case. 
It consists of three sections, and they are short, and if I may have 
permission I would like to read them. 

Senator Nelson. Certainly. 

Mr. GoMPERS. It is known as the " Trades dispute act." [Read- 
ing:] 

" Section 1. It shall be lawful for any person or persons acting 
either on their own behalf or on behalf oi a trade union or other 
association of individuals, registered or unregistered, in contempla- 
tion of or during the continuance of any trade dispute, to attend for 
any of the following purposes at or near a house or place where a 
person resides or works, or carries on his business, or happens to be — 

"(1) For the purpose of peacefully obtaining or communicating 
information ; 

"(2) For the purpose of peacefully persuading any person to work 
or abstain from working. 

" Sec. 2. An agreement or combination by two or more persons to 
do or to procure to be done any act in contemplation or furtherance 
of a trade dispute shall not be ground for an action, if such act when 
committed by one person would not be ground for an action. 
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"Sec. 3. An action shall not be brought against a trade union or 
other association aforesaid for the recovery of damage sustained by 
any person or persons by reason of the action of a member or mem- 
bers of such trade union or other association aforesaid." 

Under the Sherman antitrust law, as interpreted by the Supreme 
Court of the United States in the Hatters' case, the members, the in- 
dividual members, of a labor organization are now being sued for 
sums amounting in all to $240,000. 

The organization of the hatters, its officers, any other labor organ- 
ization, may be proceeded against by the Federal Government and 
imprisoned for a year or finea $5,000, or both, at the discretion of the 
court. The Supreme Court quotes sections 1, 2, and 7 of the Sherman 
antitrust law as applying to labor organizations — to the act of the 
labor organizations, if you please. But under that law as now in- 
terpreted there is not a thing that we can do that may prove effective 
in obtaining an increase of wages or a shortening of the working day 
or improve labor conditions or to resist the imposition of lower wages, 
longer hours, or worse conditions without rendering the organization 
ana its members liable. 

To say that our organizations are not outlawed, and then deny us 
the doing of the ordinary things that an organization of this charac- 
ter should do, is begging the question. Is it expected that our or- 
ganizations of labor ^allmeet to sing pwans of glory to our employ- 
ers, to kow-tow to each other or to everyone in authority or because 
they have dollars ? Our organizations are organized for the purpose 
of protecting the men and women who work, who own and control 
nothing but their power to labor. 

We hear so much of this equality before the law ! Well, that is 
really all we want. It has become a vogue among some to say that 
workmen ask for special privileges — to be immune from law made for 
all the people and that labor and capital ought to be on equal terms. 
We have got so in the habit of talking of labor and capital that we 
have lost sight of the understanding of the term labor, and we couple 
it, labor, on the one hand, and capital on the other, as if labor was 
some inanimate, dead thing. Capital is the result of labor — the re- 
sult of human effort. You can burn capital and you would not 
scorch a hair of its owner's head. You could send it to any part of 
the world and perhaps not affect the man. But labor — ^you can not 
legislate, you can not direct, you can not move labor without legislat- 
ing, directing, or moving the laborer. If those who discuss this ques- 
tion were to say that there shall be equality before the law of capital- 
ists and laborers, of employers and employees, yes, there is sense and 
judgment in that expression. But labor and capital — we have fallen 
mto the error in the use of the term labor as to treat it as if it were 
something inanimate and that capital is something animate, living, 
instead of the laborer — the labor being a part of the living, breath- 
ing, human man and woman. 

pehator Dillingham. Some time before you finish your argument 
this morning, Mr. Gompers, I wish you would make a suggestion to 
us upon a point which has been troubling me somewhat. I under- 
stand you complain of the interpretations which have been placed 
upon the antitrust law in the Hatters' case — that is to say, you claim 
that the right to take the action which had been taken and which was 
condemned in that case is a right which ought to exist. Now, in 
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order to bring that about, what modification of the Sherman Act, so 
called, would be required — definitely, what is your proposition as an 
amendment to that act? 

Mr. GoMPERS. At the last meeting of the committee 

Senator Dillingham. You need not do it now, but before jrou com- 
plete your remarks I would like to have a definite suggestion that 
we could act upon. 

Mr. GoMPERS. Very well. At the last meeting of the subcommittee 
I was asked that question, and answered that we have prepared a bill, 
which was introduced in the House by Hon. William B. Wilson, of 
Pennsylvania. It is No. 20584. 

Senator Dillingham. I recall that now. It escaped mv attention 
for the moment. You would be satisfied with the Wilson bill ? 

Mr. GoMPERS. Yes ; I think Senator Smith, of Michigan, introduced 
the same bill, but there was an error in the printing — portion of it 
having been printed on the back and an error in copying re- 
sulting. 

Senator Dillingham. Excuse me for interrupting you. You can 
now go on with your argument. 

Mr. GoMPERS. I want to say a word in connection with the thought 
expressed of the possibility of a condition of affairs existing in our 
country where the great powers of wealth would have absolute 
control over the destinies of wage-earners, the employees, unchecked 
by some power of organized effort among the working people. If 
one can imagine such a condition of affairs, I would Ime him some 
time to express it and write it down. I should like to read it or 
hear it. It requires a wide stretch of the imagination to ima^ne 
what such a condition of affairs would be. I have allowed my mind 
to wander and think of what would be possible in such case. When 
I gave vent to that thought before the Judiciary Committee of the 
House, the newspapers at once published the statement that I threat- 
ened Congress and society with secret oath-bound organizations 
of workmen. The fact of the matter is that I did not threaten 
anything of the kind. I am not accustomed to threaten what I 
can secure by persuasion, but I am not averse to threaten if I can 
win more by" it for my fellows. I never threaten merely because I 
have the right to do so. 

The American workmen are not going to surrender their right of 
association. The organizations of labor have done so much ^ood for 
the workmen — brought some light into their homes and their lives, 
instilled intelligence and fraternity and the spirit of friendship to 
help each other' bear each other's burdens — to make better citizens 
of them and better men. The organizations of labor are not going 
to be driven out of existence. It they can not continue to do the 
things that they have normally a lawful right to do — if they can not 
defend and protect their rights and interests and welfare in open 
organization, where men openly and freely discuss the things for 
which they stand and in which they believe, and not acts that are 
injurious or hurtful to either the people or the country, I imagine 
that they will do the next best thing, and that is to organize secretly. 
That is not a threat. It is a prediction. We have cloudy weather 
to-day, and I think the Weather Bureau predicted it, based Upon the 
reports fi'om all over the country and in this zone and from the ob- 
servations of their own scientists. That is not a threat that we were 
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to have cloudy weather to-day. It was simply a prediction, based 
upon reports and knowledge and upon similar conditions existing 
heretofore. 

And so with the organizations of labor. If the workingmen are 
not permitted to organize and to strike and to withhold or bestow 
their patronage, the exercise of that right which all of us exercise 
and no one objects except when workmen do it — I apprehend, I pre- 
dict, that they will do the next best thing — that they will do se- 
cretly what you deny them to do openly. I ani opposed to secret 
oath-bound organizations. I believe in the spirit of Americanism 
that allows the sun in its glory to shine on our acts and words and 
that allows the full noondaj light in upon our discussions and upon 
our people, coming and going as American citizens, talking to each 
other, considering the grave responsibilities that devolve upon us. 
I believe that such a course is calculated to do more in line with 
true Americanism and safety than are secret oath-bound organiza- 
tions. 

You know the workmen were not always permitted to meet and 
council with each other as to conditions of employment. Such an 
act was criminal. They were not only arrested, but branded with 
red-hot irons and sent to jail or to the gibbet. But that did not pre- 
vent them from meeting; yes, it prevented those who were thus 
handled from meeting; but society even then could not put all work- 
men either in jail or on the gibbet, because society in order to be 
supported had to have the work of the workmen, and because they 
did not kill them all it still gave them the opportunity for associa- 
tion, and they did meet out m the forests and buried their records 
and still carried on the work of associated effort. 

So I say, from my study of history, that organizations of labor 
are not going to be driven out of existence. Any attempt to weaken 
their laudable efforts, American efforts, is not going to have the 
desired result of our opponents. There is more intense feeling 
among the workmen of this country to-day since the decision which 
declared our organizations to be trusts tnan have ever existed, at 
least since my connection with the labor organizations of the country, 
now about forty-four years in a lifetime of fifty-eight. 

If we consider the state of unemployment of the workingmen of 
this country to-day, and then realize the condition of tranquility, the 
state of safety, in which our people live, speaks something for labor 
and the labor organizations. Yesterday I endeavored to calculate 
the degree of approximate loss to this country by reason of the unem- 
ployment of workmen since last October — counting seven months. 

Senator Nelson. But would you not ascribe that rather to the panic 
and its results than to the Loewe decision ? 

Mr. GoMPERS. Oh, yes. Indeed, sir, the decision was rendered 
months after the panic occurred. No 5 I am not one of those who 
blame the Supreme Court nor the President of the United States for 
everything. 

But I just wanted to call attention to the fact that since October, 
just seven months since the panic came upon us, counting twenty- 
five working days ordinarily each month, or one hundred and seventy- 
five days, there are not less (and not very many more) than about 
two millions of workmen unemployed to-day who were working up to 
and including October last. 
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Senator Nelson. Do you mean by that organized labor or all kinds 
of labor? 

Mr. GoMPERS. I am speaking of workingmen and working women. 

Senator Nelson. You do not refer to the union people only ? 

Mr. GoMPERS. No. 

Senator Nelson. You mean workmen in general? 

Mr. GoMPERS. We have not closed our hearts to nonunion people. 
We go out into the highways and byways and endeavor to get them 
into the fold. 

Senator Nelson. And what do you do in cases where you can not 
get them into the fold? 

Mr. GoMPERS. We still pity them and again try to organize them. 

Senator Depew. There are some occupations in which unionism is 
hardly possible. 

Mr. GoMPERS. Yes. Well, I would not say hardly possible, but 
there are people engaged in some kinds of labor who have not yet 
adopted unionism. 

Senator Depew. That is, there are many clerical people out of 
employment — such as people who have worked in departments, etc. 

Mr. GoMPERS. Yes, sir; that is very true, but there are quite a 
number of organizations among clerks. We have a number of our 
employees who are in the unions of labor organizations. 

Senator Nelson. It is now very nearly 12 o'clock and we shall 
soon have to adjourn. 

Senator Dillingham. I was going to ask Mr. Gompers if he 
had carried out his computation. 

Mr. Gompers. Yes. Calculating that the workmen would have 
produced $2.50 worth of wealth each in a day — and surely that is a 
very conservative, understated sum — ^the loss amounts to $5,000,000 a 
day, or in one hundred and seventy -five days a total of $875,000,000, 
approximately. I am surely within the limit. What a waste of the 
natural resources of our country ! 

Senator Nelson. But in that connection do you not think there 
should be taken into account the capacity of absorption by the 
American people? It is a question whether they could absorb all 
of that under present conditions. 

Mr. GrOMPERS. But, Senator, you will bear this in mind, that thefee 
people are living — living on less than formerly, but living, and con- 
suming, though not producing. 

Senator Depew. That is the misfortune of it. It is largely a mat- 
ter of action and reaction. A body of men get out of employment 
and lose their incomes, so they lose their power to purchase, and that 
affects a loss in numberless directions, because those from whom they 
would buy are doing less business, and those, therefore, who would 
employ them are unable to do so. 

Mr. Gompers. Yes. But I was calling attention to the fact that 
surely that condition of affairs was not brought about by the work- 
men. Some people blame you statesmen for that, and some blame the 
captains of industry. 

Senator Depew. I am accustomed to looking at the matter some- 
what from a railroad point of view. Every car laid up on a siding 
means an enormous loss of power. 

Senator Nelson. Neither the Senators of the United States nor 
the labor organizations are responsible for that condition of things. 
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Mr. GoMPERS. I want to modify my statement. I know that some 
Senators are blamed for it,- some Members of the House of Repre- 
sentatives are blamed for it, and some blame the President of the 
United States for it. Some blame the princes of finance, and some 
the captains of industry. I do not say that either is right. But I 
think I can say that the men and women who produce wealth are not 
to blame for it, and no one is justified in blaming them for it. 

The condition of affairs that prevails in this country you can not 
find duplicated in any part of the world where there are so many 
workmen unemployea and at the same time such a state of tran- 
quillity and safety and feeling of absolute security of persons and 
property. That says much for the organizations oi labor; that says 
much for the forbearance and the spirit of self-reliance among the 
workmen. 

Later Mr. Gompers submitted the following : 



In my report to the Minneapolis convention attention was called to 
the fact that the opposition to our bill to regulate the issuance of in- 
junctions, comprismg many of the great employing corporations and 
trusts of the nation, was fully represented by their own officials as 
well as by attorneys; that it was clear even to the most unfriendly 
members of the Judiciary Committee of the House, that not even the 
array of talent opposing us could disprove our contentions. For the 
purpose of delay the conmiittee resorted to dilatory tactics. 

After two months of time-killing ar^ment the essential features 
of our bill were referred to a subcommittee of three members of the 
Judiciary Committee. The subcommittee withheld its report until 
very shortly before the adjournment of the Fifty-ninth Congress. 
We had the greatest difficulty to obtain a copy of that report. 

The astonishment of labor's representatives can be better imagined 
than described when it is stated that the subcommittee, instead of 
conducting an investigation of the principles involved in the bill, 
quoted the very judges and courts who have rendered decisions and 
opinions against which our just complaints are lodged, and which our 
bill seeks to remedy. 

We had the advice of Hon. T. C. Spelling, attorney at law, on the 
untenable and unfair report, and we concluded that a review, criticism, 
and reply were unnecessary. With our legislative committee I tried to 
have labor's reply filed with the Judiciary Committee, so that it 
might be printed with the report of the subcommittee, in order that 
all might nave an opportunity of judging the merits or demerits of 
either or both. No encouragement was received from the chairman 
of the Judiciary Committee. An effort was made to obtain the writ- 
ten assent of a majority of the members of the committee to accom- 
plish the purpose. The signatures of eleven members of the com- 
mittee agreeing to the proposition were obtained. Four members 
of the committee, however, refused to give their assent — Chairman 
Jenkins, of Wisconsin; Parker, of New Jersey; Terrell, of Massa- 
chusetts, and Littlefield, of Maine. However, the signatures of 
eleven members of the committee and the intensity of feeling pre- 
vaiUng evidently brought about an emergency meeting of the Judi- 
ciary Committee, at which Representative Pearre, of Maryland, who 
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introduced our injunction-reflation bill, presented the assent of the 
eleven members of the Judiciary Committee to our proposition. He 
also presented Mr. Spelling's brief. It appears, however, that the 
effort was of little avail. 

We should see to it that the reply is printed as a Federal public 
document by the Sixtieth Congress." It was published in the June, 
1907, issue of the American Federationist. 

In dealing with the subject of injunctions and the necessary action 
thereon, the Minneapolis convention instructed the olBSicers of our 
Federation as follows: 

" There is no tendency so dangerous to personal liberty, so destruc- 
tive of free institutions and of a republican form of government as 
the present misuse and extension of the equity power through usurpa- 
tion by the judiciary; and we therefore urge the speedy enactment of 
the Pearre (anti-injunction) bill into law, and we further recommend 
that candidates, for legislative or judicial positions, be carefully in- 
vestigated as to their past acts and interrogated as to their position 
on this matter before they be given any support, and that those who, 
from their actions or their expressions, are deemed unsound be, re- 
gardless of any other question, repudiated." 

In compliance therewith the executive council authorized me to 
issue a circular to all organized labor appealing to our fellow- 
unionists and friends to safeguard their mterests in an effort to 
pledge candidates for public office to express themselves fully as to 
their attitude upon the subject of the injunction abuse and their atti- 
tude toward bona fide relief from that species of gross injustice. A 
copy of that circular and a copy of another regarding the hostility 
of Speaker Cannon, of the House of Representatives, toward all 
labors reasonable demands will be placed in the possession of the 
appropriate committees having this subject under consideration. 

THE INJUNCTION ABUSE — ^LABOR SEEKS JUSTICE, NOT PRIVILEGE. 

It has been the favorite utterance of labor's fiercest and most un- 
fair opponents to charge us with an effort to create " a favored class 
of wrongdoers among the workingmen." Parry, Post, and Van 
Cleave have so declared; Littlefield, Cannon, and others repeated it 
in their campaign of last year and since, the latest assertion of this 
character having been made from so high a source as the Secretary 
of War, Mr. Taft, in a speech and in an interview immediately be- 
fore his departure upon his recent trip to the Orient. The utterance 
of Mr. Taft was entirely unprovoked, unnecessary, and wholly gratu- 
itous, and withal unfounded. From other sources, sordid sources, we 
may expect malicious misrepresentation, but from high officials of 
our Government, never. 

Mr. Taft could not help but know that labor's bill to regulate injunc- 
tions was not designed to create a privileged class of wrongdoers 
among the workingmen of our country, but to restore to them the 
rights of which they have been robbed by court decisions ; in fact, to 
restore the writ of injunction to its original beneficent and proper 
purposes. He could not escape knowing, what is common knowledge 
among the merest tyros of the law, the fundamental principles of 
the equity power of the courts and the basis upon which injunctions 
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are intended to serve. Circumstances warrant their restatement as 
follows : 

" The writ of injunction was intended to be exercised for the pro- 
tection of property rights only. 

" He who would seek its aid must come into court with clean hands. 

" There must be no other adequate remedy at law. 

" It must never be used to curtail personal rights* 

" It must not be used ever in an effort to punish crime. 

" It must not be used as a means to set aside trial by jury. 

" Injunctions as issued against workmen are never used or issued 
against any other citizen of our country. 

" It is an attempt to deprive citissens of our country, when these 
citizens are workmen, of the right of trial bv jury. 

" It is an effort to fasten an offense on them when they are inno- 
cent of any wrongdoing. 

" It is an indirect assertion of a property right in men when these 
men are workmen engaged in a lawful enort to protect or advance 
their natural rights and interests. 

"Injunctions as issued in trade disputes are to make outlaws of 
men when they are not even charged with doing things in violation 
of any law of Station or Nation." 

We protest against the discrimination of the courts against the 
laboring men of our country which deprives them of their constitu- 
tional guaranty of equality before the law. 

The m junctions which the courts issue against labor are supposed 
by them to be good enough law to-day, when there exists a dispute 
between workmen ajid their employers; but it is not good law, in tact, 
is not law at all, to-morrow or next day when no such dispute exists. 

The issuance of injunctions in labor disputes is not based upon law, 
but is a species of judicial legislation, juaicial usurpation, in the in- 
terests of the money power against workmen innocent of any unlaw- 
ful or criminal act. The doing of the lawful acts enjoined by the 
courts render the workmen guilty of contempt of court, and punish- 
able by fine or imprisonment or both. 

In itself the writ of injunction is of a highly important and benefi- 
cent character. Its aims and purposes are tor the protection of prop- 
erty rights. It never was intended, and never should be invoked, for 
the purpose of depriving free men of their personal rights, the right 
of man's ownership of himself ; the right of free locomotion, free as- 
semblage, free association, free speech, free press ; the freedom to do 
those things promotive of life, liberty, and happiness, and which are 
not in contravention of the law of our land. 

We reassert that we ask no immunitv for ourselves or for any other 
man who may be guilty of anj unlawful or criminal act ; but we have 
a right to insist, and we do insist, that when a workman is charged 
with a crime or any unlawful conduct, he shall be accorded every 
right, be apprehended, charged and tried by the same process of law 
as any other citizen of our country. 

With our position so often emphasized and so generally known, it 
is nothing less than willful untruth and misrepresentation for any 
one to declare that it is our purpose to obtain any special privilege, 
particularly the undesirable and unenviable liberty of creating a 
privileged class of wrongdoers. 
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When the real purposes and high aspirations of our movement and 
the legislation it seeks at the hands oi the law-making power of our 
country shall be better understood by all our people, and the great up- 
lifting work which we have already achieved shall find a better 
appreciation among those who now so unjustly attack and antagonize 
us, our opponents will be remembered for their ignoble work and 
course. 

The injunctions against which we protest are flagrantly and with- 
out warrant of law issued almost daily in some section of our country 
and are violative of the fundamental rights of man. When better 
understood, they will shock the conscience of our people, the spirit 
and genius of our Republic. 

We shall exercise our every right, and in the meantime concentrate 
our efforts to secure the relief and the redress to which we are so 
justly entitled. 

Not only in our own interest but in the interest fff all the people of 
our country, for the preservation of real liberty, for the elimination 
of bitterness and class hatred, for the perpetuation of all that is best 
and truest, we can never rest until the last vestige of this injustice has 
been removed from our public life. 

It is interesting to know that owing to the persistent discussion of 
the principles involved in labor's contention upon the abuse of the 
injunction process, a much wider and better knowledge of the merits 
of our position is general among our people, and in this regard some 
progress has been made which will beyond doubt bring reform and 
relief. 



The Buck's Stove and Range Company, of St. Louis, of which Mr. 
J. W. Van Cleave is president (and he is also president of the Na- 
tional Association of Manufacturers) , brought suit against the Ameri- 
can Federation of Labor, the members of its executive council, both 
oflSicially and individually, and several other officers and members of 
unions attached to international unions affiliated to the American 
Federation of Labor. The papers in the suit of the Buck's Stove 
and Range Company have been served upon us, and also a notice to 
show cause why a permanent injunction should not be issued against 
our publishing the company upon the " We Don't Patronize " list in 
the American Federationist. Inasmuch as this report is written in 
advance of the day set for the hearing of this application for an in- 
junction, November 8, the developments thereof will be incorporated 
in the report of the executive council. A resume of some of the inci- 
dents leading to the present situation may be necessary for the proper 
understanding of our position. 

The International Brotherhood of Foundry Employees and other 
organizations had an agreement with the Buck's Stove and Range 
Company, and some still have agreements, either directly or through 
an employers' association of which the Buck's Stove and Range 
Company is a part. In the case where the organization of labor was 
not so well fortified the company antagonized it, assuming a hostile 
attitude with a view of crushing the union and imposing unfair 
conditions upon its members in the line of work which they per- 
formed. 
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A contest ensued, and the organization in question declared the 
Buck's Stove and Range Company, of St. Louis, unfair. It appealed 
to all organized labor and its friends to transfer their patronage to 
other and fairer employers. A similar appeal was made to the 
American Federation of Labor, and, pursuing the usual course fol- 
lowed in cases of appeals of this character, I caused an investigation 
to be made and made further investigation myself, and had a rep- 
resentative of our federation endeavor to bring aoout an honorable 
adjustment of the controversy between the organization primarily 
in interest and the company. 

The fact developed that Mr. Van Cleave, the president of the 
company, was known to be so hostile to all organized labor that 
he violated the agreement he had for his company (through the 
employers' association of which he was a member) with an inter- 
national union, and that it was only through the disciplinary powe^ 
and measures of that employers' association that he for his com- 
pany was required to conform to the agreement. In the case in 
point the International Brotherhood of Foundry Employees had 
no such advantageous position, and Mr. Van Cleave, ror his com- 
pany, exercised his antagonism to the fullest. 

The investigation demonstrated clearly Mr. Van Cleave's hostile 
purpose toward the organization in question, and every eSott at 
an amicable adjustment was "fruitless. It was then that my col- 
leagues and myself, the executive council, approved the position and 
action of the organization affected, and this fact was published in 
the American Federationist. The suit is brought to prevent this 
publication. It will determine our legal right not only in this 
mstance, but practically in all similar cases. 

The executive council and the other defendants authorized me 
to retain competent counsel to defend our rights before the court. 
In arguing a preliminary motion before Judge Clabaugh, of the 
supreme court of the District of Columbia, the counsel for the Buck's 
Stove and Eange Company substantially declared the following to 
be about the theorjr of its case : 

That the American Federation of Labor and all its affiliated or- 
^nizations, international, the locals of internationals, State federa- 
tions, city central bodies, locals affiliated 'to them, all local branches 
directly affiliated by charter, are engaged in one common purpose; 
that they find it inexpedient to become incorporated and are there- 
fore bound to all the legal responsibilities appertaining to partners 
and partnership; that under this partnership the American Federa- 
tion of Labor is legally responsible for the acts of a constituent 
body located at a distance, and even though the officers of our fed- 
eration may know nothing whatever of the doings of the distant 
"partners,' this partnership liability extends not merelj^ to con- 
tract relations, but to the tortious and wrongful acts of the individual 
members of all the organizations or branches enumerated. 

Our counsel advise me that the idea of the counsel for the Buck's 
Stove and Range Company is apparently that the American Federa- 
tion of Labor and all of its constituent parts are running amuck in 
Doycotting, and in this course anv person, no matter how distantly 
associated with a " minor union/' is responsible for all of its acts. 
Our counsel add : " To our minds this theory outlined by the com- 
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plainant is absolutely untenable, and the fact that it is advanced indi- 
cates a want of solid ground upon which to rest the bill of complaint." 

The taking of testimony will, I am informed, shortly begin. 

Quite apart from the consideration of the absurdity of such a posi- 
tion, it would make the American Federation of Labor, as such, its 
executive officers, officially and individually, legally responsible for 
any action taken by any local union, even though remotety related to 
the American Federation of Labor. Let me present some of the 
fundamental principles involved in the assertion of labor's rights. 

The ownership of a free man is vested in himself alone. The only 
reason for the ownership of bondmen or slaves is the ownership of 
their labor power bv their masters. Therefore, it follows that if free 
men's ownership of themselves involves their labor power, none but 
themselves are owners of their labor power. Hence, it is essential 
that the product of a free man is his own. If he by choice or by 
reason of his environment sells his labor power to another and is paid 
a wage in return therefor this wage is his own. This proposition is 
so essentially true that it is the underlying idea upon which is based 
the entire structure of private property. To question or to attempt 
to destroy the principle enunciated involves the entire strucutre of 
civilized society. 

The free man's ownership of himself and his labor power implies 
that he may sell it to another or withhold it ; that he may with others 
similarly situated sell their labor power or withhold it ; that no man 
nas even an implied property right in the labor of another ; that free 
men may sell their labor power under stress of their needs, or they 
may withhold it to obtain more advantageous returns. 

Labor power is not a product ; it is a human power to produce. In 
its very nature it can not be regarded as a trust or a corporation, 
formed in restraint of trade. Any legislation or court construction 
dealing with the su'bject of organizations, corporations, or trusts 
which curtail or corner the products of labor can have no true appli- 
cation to the association of free men in the disposition or withholding 
of their labor power. 

The attempt to deny to free men, by injunction or other process, the 
right of association, the right to withhold their labor power. or to in- 
duce others to withhold their labor power, whether these men be en- 
gaged in an industrial dispute with employers, or whether they be 
other workmen who have taken the places of those engaged in the 
original dispute, is an invasion of man's ownership of himself and of 
his labor power, and is a claim of some form of property right in the 
workmen who have taken the places of strikers or men locked out. 

If the ownership of free men is vested in them and in them alone 
they have not only the right to withhold their labor power, but to in- 
duce others to make common cause with them, and to withhold theirs 
that the greatest advantage may accrue to all. It further follows 
that if free men may avail tbemselves of the lawful right of withhold- 
ing their labor power they have the right to do all lawful things in 
pursuit of that lawful purpose. And neither court injunctions nor 
other processes have any proper application to deny to free men these 
lawful, constitutional, natural, and inherent rights. 

In the disposition of the wages returned from the sale of labor 
power, man is also his own' free agent. All things he may lawfully 
buy; he may also lawfully abstain from buying. He may purchase 



SHERMAN ANTITBXJST lAW. 195 

from whomsoever he will or he may give his patronage to another. 
What he may do with his wages in the form of bestowing or with- 
holding his patronage he may lawfully agree with others to do. 

No corporation or company has a vested interest in the patronage 
of a free man. If this be true, and its truth can not be controverted 
upon any basis in law, free men may bestow their patronage upon 
anyone or withhold it or bestow it upon another. And this, too, 
whether in the first instance the business concern is hostile or friendly. 
It is true for any good reason and, in the last analysis, for no rea- 
son at all. 

It is not a question as to whether we like or dislike lockouts or 
strikes, boycotts or blacklists. The courts have declared that lock- 
outs and the blacklists and all that pertain thereto are not unlawful. 
It is difficult to understand, then, unless there is some conception in 
the courts of an employer's property right in some form in the la- 
borer or the laborers patronage, how thev stretch their authority, 
pervert the purpose or the law, and undertake by the injunctive 
process to outlaw either the strike or the boycott. 

To claim that what one man may lawfully do when done by two 
or more men becomes unlawful or criminal is equal to asserting that 
naught and naught make two. 

In the case in point, the suit brought against us by the Buck's 
Stove and Range Company, another and exceedingly important fea- 
ture is involved. It is a blow aimed at the freedom oi speech, the 
freedom of assemblage, the freedom of thought, and particularly 
the freedom of the press. 

The Constitution of the United States and the constitution of every 
State in the Union are in accord with it in clearly justifying labor's 
contention. 

The first amendment to the Constitution of the United States pro- 
vides that " Congress shall make no law respecting an establishment 
of religion or prohibiting the free exercise thereof or abridging the 
freedom of speech or of the press or the right of the people peace- 
ably to assemble, and to petition the Government for a redress of 
grievances." 

The attempt to enjoin or prevent the publication of the " We don't 
patronize" list of the American Federation of Labor, whether by 
injunctive process or other judicial or legislative means, would be in 
direct violation of the constitutional guaranty and would indeed 
abridge free speech and a free press. In all the land there is neither 
law nor power to enforce such a decree. 

A case in point was brought to the highest courts of Missouri. The 
constitution of that State provides that " no law shall be passed 
impairing the freedom of speech ; that every person shall be free to 
say, write, or publish whatever he will upon any subject, being re- 
sponsible for all abuse of that liberty." 

The Mark and Haas Jeans Clothing Company v, Watson et al., 
March, 1902. Watson and others represented the United Garment 
Workers of America, which issued a circular asking the public not 
to deal with that house or with other houses using the company'?^ 
brand of clothing. The company sought an injunction to prohibit 
the promulgation of the circular. The circuit court denied the writ, 
the defense being the constitutional right of freedom of speech and 
of the press. Upon appeal the higher courts in Missouri sustained 



1^6 SHERMAN ANTITRtJST LAW. 

that contention, and held that the idea underlying the constitutional 
guaranty was punishment, not prevention; that ii prevention exists, 
then there can no opportunity possibly arise for one to become re- 
sponsible for saying, writing, or publishing anything he may desire 
upon any question. The constitution, in forbidding laws impairing 
the right of free speech, recognized that right as preexistfent, and 
forbids legislation impairing that freedom. There is no exception 
thereto; the proscription is affirmative. The Missouri case to which 
I have already referred is so important that it deserves further re- 
counting here. 

The court took up the argument that an injunction should be 
issued because the firm could not collect damages from the authors 
of the circular. The court pointed out that in the case of Association 
V. Boogher (3 Mo. App., 173), it was decided that a libel can not 
be enjomed because, owmg to the insolvency of the libeler, the victim 
could not recover damages for the libel; for, if the remedy of in- 
junction be given because of insolvency of the defendant, the freedom 
to speak and write, which is secured by the State to all its citizens, 
would be enjoyed by a man able to respond in damages to a civil 
action and denied to one who has no property liable to execution. 
The court said there is no power to suspend the right for a moment 
or for any purpose. There is no instrumentality to limit or to re- 
strict the right, except fear of the penalty, civil or criminal, which 
may wait cm abuse. Only licentious abuse of free speech can be 
punished by law. No law can abridge the right of free speech. 
Wherever the authority of injunction tegins, there the right of free 
speech, free writing, free publication, ends. No halfway house exists 
between absolute prevention and absolute freedom. The ri^t can 
neither be impaired by the legislature nor hampered nor denied by 
the courts. That a man has no means, that he can not be mulcted 
in damages for his speech or writings, matters not. The impecuni- 
ous man has the same right as the wealthy. The exercise of the right 
of free speech is as free and unrestricted as if no civil recovery could 
be had or punishment inflicted because of its unwarranted exercise. 
The fact that the publication does an actionable injury does not go 
a hair toward a diminution of the right of free speech, for the exer- 
cise of which, if resulting in an injury, the Constitution makes the 
speaker or publisher expressly responsible. Such responsibility is 
utterly incompatible with authority in a court of equity to prevent 
such responsibility from occurring. William Marion Reedy recentl^y 
declared that labor can not be enjoined from continuinff the publi- 
cation of the list of " unfair " employers. Discussing the V an Cleave 
suit against us, he said : " The law as to the matter stands the same 
under the national Constitution as under the State constitutions. Free 
speech and free publications are too sacred things to be thrown over- 
board at the request of the National Association of Manufacturers, 
or, if not thrown over, reduced to such meaninfflessness as now at- 
taches to the workingman's so-called ' freedom of contract.' " 

The rights laid down by the court in this case support in every 
regard the contentions of organized labor, and we propose to con- 
tend for our rights upon the ground of the freedom or speech, the 
freedom of the press in the case of the so-called boycotts and the 
right of man's ownership of himself, of his labor power, to sell it 
or to withhold it, and to do all lawful things in furtherance of his 
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interests, whether done singly or collectively, in case of lockouts, 
strikes, or boycotts. 

The entire subject-matter with which the above deals was referred 
to a c(Hnmittee, whidi after several days' consideration presented 
the following recommendation, which was unanimously adopted by 
the convention : 

" We urge upon every trade unionist, friend of free institutions, 
and of human liberty, the earnest ^,nd careful consideration of the 
use oHiw h&ing nmde of the equity power given to our courts. This 
power comes to our courts tvora the irresponsible sovereigns of the 
Old World, when, by the sovereign delegated to the court of chancery, 
.1 was grnlually so extended and abused that in England it became 
!:'»oe6sarY «* prohibit its use except for the specific protection of prop- 
< rty anc » ' operty rights when such were m immediate dan^r ai^d 
there wa- » adequate remedy at law. This was the practice in Eng- 
land ^ 4S^e our (Constitution was adopted, and it was with all the 
liiiii^,;,., !,..>d safeguards then and there provided and in use that 
it \\f. ^|,oc>. i,'i'into our system and conferred upon our judges. If, 
1111(1^ in. ri.':* filfen idea that thus shall we prevent crime, it be per- 
niii£ef.j..fu'H< . .dc (Timinal jurisdiction, it will absorb the whole 
domain.. . <ii3« r t: lal by jury, the indictment by grand jury, and all 
other SSI. ^.ua* • s which society has found it necessary to place around 
those ai'cuse<3 of crime. If it be permitted to extend itself so to deal 
vith persona, rights, it will, being absolutely an irresponsible power^ 

• ised to c -troy all personal libertv. The theory upon which it 
IS used in labor disputes seems to be that conducting of a business is 
a property right, that business is property, and that the earning 
power of property engaged in business is itself property -which can 
and ought to be protected by the equity power in the same way and 
to the same extent as property, tangible property, itself. Inasmuch 
as the earning capacity of property used in business depends either 
upon the labor employed or patronage enjoyed, such theory would 
carry with it an admission that in our country the ownership of the 
tools of production gives to the possessor thereof a vested right in 
so much labor as will make his business profitable, or in so much 
patronage as will give him an assured income on his investment. 

" We recognize that under our laws and form of government the 
employers may have a property right in the real estate, houses, 
machinery, and other appliances necessary to (X)nduct their business, 
but we absolutely and positively deny that they have any property 
right in the workmen, either as producers or as consumers. 

''If the present theorv of the courts shall be finally accepted, a 
corporation running a department store and having destroyed and 
absorbed all competitors may, through the assistance of a judge 
sitting in equity, prevent any other corporation or individual from 
entermg its field and by competition reducing its income. Your 
committee believes that there is no tendency so dangerous to per- 
sonal liberty, so destructive of free institutions and of a republican 
form of government, as the present misuse and extension of the equity 
power through usurpation by the judiciary; and therefore urge the 
speedy enactment of the Pearre bill, indorsed by the Minneapolis 
convention, into law ; and we further recommend that candidates for 
legislative or judicial positions be carefully investigated as to their 
past acts and interrogated as to their position on this matter before 
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they be given any support, and that those who from their actions or 
their expressions are deemed unsound be, regardless of any other 
question, repudiated." 

A special committee, dealing with the phase of raising funds in de- 
fense against the suit brought by Van Cleave, of the Buck Stove 
and Range Company, made the following report, .which was unani- 
mously adopted by the convention: 

^^To the oificers and delegates of the twenty-seventh cmMuH catwrn^ 
tion of the American Federation of Labor: 

" Your special committee, to which was referred the subject-inatter 
contained m the reports of President Gompers and of the executive 
council relative to the suit brought by J. W. Van Cleave, <li^he Buck 
Stove and Range Company, against the American ^jp^[||^on of 
Labor and its officers, and all matters in connection 
leave to report as follows: 

" We have given the reports, the evidence, and all 
connection with the suit our deliberate consideratioii .. ^^^ ^^. ^, 
the least doubt in our minds but that the suit in (|ueBt'»j,,j, ^^..-'Scur- 
rilous and scandalous campaign of villification agamst ti«»i^^oers of 
our great movement, the rampant antagonism of the worst elements 
of the capitalist class, as manifested in Los Angeles and elsewhere, 
are all of them of a kind, leading up to and the result of tiie creation 
of the million and a half dollar war fund by the Manufacturers' Na- 
tional Association — raised in the effort to weaken and ultimately de- 
stroy the effectiveness of our great movement, our movement which 
protects and advances the interests of the toiling masses of our coun- 
try a^inst the greed and aggression of those who seek to profit if 
the toilers were rendered derenseless. 

"We have read with the deepest interest the fundamental prin- 
ciples involved in the Van Cleave suit, as set forth in President 
Gompers's report, both under the caption dealing specifically with 
the suit and also in that part of the report dealing with the ' injunc- 
tion abuse.' We venture to assert that iA no document of a similar 
kind or in any treatise upon the subject have constitutional guar- 
anties and inherent principles been set forth more clearly, logically, 
and truly than in the president's report. 

" There is involved in the Van Cleave-Buck Stove and Range Com- 
pany suit against the American Federation of Labor and its officers 
Tundamental rights which strike at the very root of free institutions. 
The freedom of speech and the freedom of the press are involved; 
and, as President Gompers so ably and amply sets forth, there are in- 
volved the right of man's ownership of himself, his ownership of his 
labor power, of the wages he receives in return for the exchange of 
his labor power, and the use to which these wages may be devoted. 

" Freedom was never taken from a people by one attack. The proc- 
ess was and is gradual. It is the denial of the rights of one portion of 
the people at one time, the infringement upon the liberties of another 
portion at another time, that, step by step, make inroads into the cita- 
del of freedom and undermine the entire structure. 

" So with the injunctive process as typified in the present suit. The 
attempt to deny to the men of labor the right of the ireedom of speech 
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and of the press should not only arouse the resentment of the great 
masses of our people, but it should appeal strongly to the newspapers 
and magazines of our time. 

'' The freedom of the press implies not merely that one shall print 
and say the things that Please. For such a purpose guaranties are 
entirely sruperfluous- The constitutional guaranties of tne freedom of 
the press were designed to protect the dissidents — the opponents— in 
their right not only to protest, but to make public that protest in 
speech and print, in an appeal to the people against existing power ^ 
and conditions. In it are involved the guaranty of the right to say 
the things that displease, man being responsible for his utterances 
and never to be enjoined or prohibited from expressing himself. 

" The blow in this instance against labor and its official ma^zine, 
the American Federationist,inay to-morrow in some form be directed 
against another publication, and though labor may be called upon to 
bear the brunt and make the contest m the present proceedings, we 
urge upon the press of our country the consideration of the principle 
of free speech and free press involved in these proceedings. 

" If the rights and the interests of the people are to be protected 
and defended against modern greed, avarice, chicanery i and unlawful 
power, we can not and we will not surrender or yield the exercise of 
the liberty of speech, the liberty of the press. 

" We protest against and repudiate the theory, either expressed or 
implied, that there exists any direct or indirect property right in 
workmen other than by the workmen themselves, and in defense of 
our position upon these great fundamental principles, made sacred by 
history and traditions, we pledge our united efforts. 

" We commend the action thus far taken by the president and the 
executive council in taking the necessary legal steps to maintain our 
constitutional rights. Your committee believes it is of vital impor- 
tance that this suit be fought to a successful termination, and there- 
fore, to raise an available fund for that purpose we recommend that 
this convention authorize the president and the executive council to 
issue a special assessment of 1 cent per capita, and that the president 
and the executive council aforesaid be further authorized to make 
such other and further assessments, should occasion require, as they 
in their judgment may deem necessary." 

STATEMENT OF S. H. COWAN. 

At the request of Mr. S. H. Cowan (presented through Mr. H. B. 
Martin), the statement of Mr. Cowan relating to the bill H. R. 19745, 
before the subcommittee of the Committee on the Judiciary of the 
House of Representatives, was filed with this subcommittee and is 
deemed a part of these proceedings. The statement is to be found 
on pages 187 to 208 of the House subcommittee hearings on H. R, 
19745. 

Senator Nelson (to Mr. H. B. Martin). What do you wish to say, 
Mr. Martin ? 
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ADBITIOKAL STATEMENT OF H. B. MARTIN, OF THE AMERICAN 
ANTITRUST LEAGUE. 

Mr. Martin. The request I make is made on behalf of the Anti- 
trust League and of Judge S. H. Cowan, representing the Cattle- 
men's Association, who is not able to be present to-day. It deals 
with a matter that was suggested in the hearings before — that a com- 
mission be appointed to sit during the recess of Congress and report 
to Congress next fall. That commission, I believe, was to be ap- 
pointed by the President. 

Senator Depew. Whom do you represent? 

Mr. Martin. The Antitrust League and Judge Cowan, who repre- 
sents the Cattlemen's Association. 

We are very much opposed to the appointment of a commission 
by the President to report at the next sessicwi. What I am referring 
to now is that part of the bill relating to capitalists, and not that 
relating to the laboring men. We are perfectly satisfied 

Mr. Davenport. Who are " we ? " 

Mr. Mariin. The organization I represent. 

Mr. Davenport. Do you think Judge Cowan is in favor of 

Mr. Martin. I beg Mr. Davenport's pardon, but I do not desire 
to be interrupted. 

The pmrt of the bill I refer to is that part that relates to combi- 
nations of capital. What we desire is that that be considered by the 
members of the committees of both Senate and House of Representa- 
tives — ^by the duly elected lawmakers of the country ; the responsible 
members of the lawmaking body— for the reason that some of the 
most grievous objections to this legislation grow out of the relations 
between these great combinations of capital forbidden by the present 
law and the executive branches of the Government. We desire that 
the Legislature — ^the Senate, as representing the lawmaking branch 
of the Government — shall deal with this question on its own respon- 
sibility. We desire also that this committee, if possible, secure trom 
the Senate a resolution authorizing it to subpoena witnesses and to 
take testimony and to require the production of persons and papers. 
Because we believe and are sure that we can show to the committee, 
if it is clothed with that power, that that part of the proposed legis- 
lation which refers to the combinations of capital has been prepared 
and suggested and brought before Congress as a means of exempting 
from the provisions of the law of one or more of the most danger- 
ous combinations of capital in the United States or in the world. 

Senator Depew. Do you mean that the bill submitted by the 
Civic Federation had that object? 

Mr. Martin. I do. I believe that we can show, if the committee 
will get the Senate to give it the resolution of which I have spoken, 
that that part of the bill was framed 

Senator Depew. Mr. Seth Low is a friend of mine, and he is one of 
the most humane and sympathetic of men. Do you mean that he 
was or would be a party to a thing of that kind ? 

Mr. Martin. Mr. Low stated that he did not draw the provisions 
of the bill — that they were handed in by him — but that they were 
drawn by Mr. Stetson, attorney for the steel trust, and by Mr. Mora- 
wetz and other members of large corporations. 
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It wa« further stated by Professor Jenks, representing the execu- 
tive branch of the Government — he himself being a member of the 
executive branch of the Government — that it was not only drawa 
in that way, but that it had the approval of Mr. Gary, of the sted 
trust. 

T\''e are prepared, further, to show that this bill, before it was pie- 
sented to this body, before being presented to Congress, was pre- 
sented to bankers, trust magnates, and railroad magnates in New 
York City, with the purpose of reaching an agreement that the 
executive branch of the Groyemment would use its influence to put 
this legislation through, which granted immunity to them for their 
offenses against the law and in return for cooperation and support in 
matters connected with the nomination and election of men in the 
executive branch of the Government. We can prove these things if 
the committee will get from the Senate authority for the productioa 
of witnesses and papers. 

That does not relate to the labor part of the matter at all. We are 
perfectly willing that the committee may report that part of the 
bill to-day and pass it to-morrow. 

Senator Dbpew. But when you come to mingle in that way the 
Civic Federation with such serious charges as you make, you still fur- 
ther confuse my idea on the matter of good trusts and bad trusts, to 
which I alluded the other day. I do not know whether Mr. Gompers's 
attention was called to that. It seems that when the fleet, m iti 
marvelous trip, reached San Francisco, it was arranged that they 
should be entertained by two classes of people who could not agreeu 
One class was designated, locally, by some of the newspapers as the 
good trust and the other the bad trust. [Laughter.] Both the good 
trust people and the bad trust people gave a banquet in their honor. 
JBoth invitations were acceptea. The good trust bsgiquet was $10 
a plate and the bad trust banquet $20 a plate. The governor at- 
tended the bad trust banquet. [Laughter.] Then I wanted to know 
what it was that constituted a man a member of the good trust and 
what a member of the bad trust, so I looked the subject up. 

I found that the members of the good trust were those who 
cornered the necessaries of life, while those who belonged to the bad 
trust were those who secured great franchises. [Lau^ter.] 

Mr. Martin. Under the present law offenders are liable to fine and 
imprisonment for their offenses. Those same gentlemen get together 
and prepare a change in the law, bring it to Congress, and ask Con- 
fess to pass it — a law which will exempt them from the punish- 
ment which they have incurred through a long series of years. They 
are like the Irishman who was arrested for horse stealing, when I 
Mas a boy. The people said to him: "Now, Pat, you are guilty; 
vou stole the horse; the punishment is hanging, and we are going to 
hang you in five minutes. But," they said to him, " we will give you 
the privilege of naming the kind of tree you will be hung to." He 
said : " I'll be hung to a gooseberry tree." [Laughter.] " But," 
they said to him, " a gooseberry tree is not big enough to support 
you." " Well," he says, " I'm in no hurry ; I'll wait till it grows." 
[Laughter.] 

We have now a good, big oak tree in the shape of the Sherman 
antitrust law on which to hang the trust criminals for their offenses. 
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and now come these gentlemen of the steel trust and their friends and 
propose a gooseberry tree in the shape of the Hepburn bill as a sub- 
stitute, and they are willing to wait till it grows. [Renewed 
laughter.] 

Senator Nelson. Do you, Mr. Gompers, and those you represent, 
wish a further hearin^l 

Mr. GrOMPERS. No, sir. 

Senator Nelson. Because we want you and those you represent to 
have all the hearing that you desire. 

Mr. Gompers. We are veiy anxious that Confess shall pass the 
Wilson-Smith bill before adjournment, and we do not want to take 
up any more of your time at this session of Congress. 

Mr. Davenpobt. Since this Wilson bill has been brought up I wish 
to say that Mr. Emery, on behalf of his associations, and myself, on 
behalf of the American Anti-Boycott Association, desire to be heard 
in opposition, and request the committee to giye us a hearing. Would 
it be practicable to^ye us a hearing next week? 

Senator Nelson. 1 can not say about that. The other members of 
the subcommittee, as you see, haye left, and I will simply adjourn 
the meeting now and confer with the other members of the subcom- 
mittee and see what their, yiews are. I can come to no conclusion all 
alone. This meeting now stands adjourned. 

(The subcommitttee thereupon adjourned.) 
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OPIHIOH OF THE SUPBEKE COUBT OF THE TTNITED STATES DT 
THE CASE OF LOEWE ▼. LAWLOB. 

Supreme Court of the United States. 

No. 389.— OcTOBBB Tbkm, 1907. 

Dietrich Loewb et al. v. Martin Lawlor et al. 

On a writ of certiorari to the United States circuit court of appeals 
for the second circuit. 

[February 3, 1908.] 

Mr. Chief Justice Fuller delivered the opinion of the court: 

This was an action brought in the circuit court for the District of 
Connecticut under section 7 of the antitrust act of July 2, 1890, claim- 
ing threefold damages for injuries inflicted on plaintiffs by combination 
or conspiracy declared to be unlawful by the act. 

Defendants filed a demurrer to the complaint, assigning general and 
special grounds. The demurrer was sustained as to the first six para- 
graphs which rested on the ground that the combination stated was 
not within the Sherman Act, and this rendered it unnecessary to pass 
upon any other questions in the case; and upon plaintiffs declining to 
amend their complaint the court dismissed it with costs. (148 Fed. 
Rep., 924, and see 142 Fed. Rep., 216; 130 Fed. Rep., 633.) 

The case was then carried by writ of error to tne circuit court of 
appeals for the second circuit, and that court, desiring the instruction 
ot this court upon a question arising on the writ of error, certified that 
question to this court. The certificate consisted of a brief statement 
of facts^ and put the question thus: ''Upon this state of facts can 
plaintiffs maintain an action against defendants under section 7 of the 
antitrust act of July 2, 1890?^ 

After the case on certificate had been docketed here plaintiffs in 
error applied, and defendants in error joined in the application, to 
this court to require the whole record and cause to be sent up for its 
consideration. The application was granted, and the whole record 
and cause being thus brought before mis court it devolved upon the 
court, under section 6 of the judiciary act of 1891, to ''decide the 
whole matter in controversy in the same manner as if it had been 
brought there for review by writ of error or appeal." 

203 
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I 

The case comes up, then, on complaint and demurrer, and we give 
the complaint in the margin.^ 

The Question is whether upon the facts therein averred and admitted 
by the aemurrer this action can be maintained under the antitrust act. 

The first, second, and seventh sections of that act are as follows: 

1. Every contract, combination in the form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce an^ong the several States, or with foreign nations, is 
hereby declared to be illegal. Every person who shall make any suoi contract or 
engage in any such combination or conspiracy, shall be deemed guilty of a misde- 
meanor, and, on conviction thereof, shall be punished by fine not exceeding five 
thousand dollars, or by imprisonment not exceedJing one year, or by both said pun- 
ishments," in the discretion of the court. 

2. Every person who shall monopolize, or attempt to monopolize, or combine or 
conspire witn any other person or persons to monopolize, any part of the trade or com- 
merce among the several States, or with foreim nations, shall be deemed guilty of a 
misdemeanor, and on conviction thereof shaU be punished by fine not exceeding 

o The complaint alleged that the defendants were residents of the District of 
Connecticut and that complainants resided in Danbury, in that district, were copart- 
ners and located and doing business as manufacturers and sellers of hats there; that 
they had "a factory for the making of hats, for sale by them in the various States of the 
Union, and have for many years employed, at said factory, a large number of men in 
tiie manufacture and sale of said hats, and have invested m that oranch of their busi- 
ness a large amoimt of capital, and in their business of selling the product of their 
factory and filling orders for said hats, have built up and established a large interstate 
trade, employing more than two hundred and thirty (230) persons in making and 
annually sellmg hats of a value exceeding four hundred thousand ($400,000) dollars. 

"4. The plaintiffs, deeming it their right to manage and conduct their business 
without interference from individuals or associations not connected therewith, have 
for many years maintained the policy of refusing to suffer or permit any person or 
organization to direct or control their said business, and in consequence of said policy 
have conducted their said business upon the broad and patriotic principle of not dis- 
criminating against any person seeking employment because of his being or not being 
connected with any labor or other organization, and have refused to enter into agree- 
ment with any person or organization whereby the rights and privileges, either of 
themselves or any employee, would be jeopardized, surrendered to or controlled by 
said person or organization, and have believed said policy, which was and is well 
known to the defendants, to be absolutely necessary to the successful conduct of their 
said business and the welfare of their employees. 

"5. The plaintiffs, for many years, have been and now are engaged in trade and 
commerce among the several States of the Union, in selling and shipping almost the 
whole of the product of their said factory by common carriers, from said Danbury to 
wholesale dealers residing and doing business in each of the States of Maine, Massachu- 
setts, Rhode Island, New York, New Jersey, Pennsylvania, Maryland, Vii^nia, Ohio, 
Illinois, Michigan, Wisconsin, Missouri, Nebraska, Arkansas, California, and other 
States, to the amount of many hundreds of thousands of dollars, and in sending agents 
with samples from said Danbury into and through each of said States to visit said 
wholesale dealers at their places of business in said several States, and solicit and pro- 
cure from them orders for said hats, to be filled by hats to be shipped from their said 
factory at said Danbury, by common carriers to said wholesale dealers, to be by them 
paid for after the delivery thereof at their several places of business. 

"6. On July 25, 1902, the amount of capital invested by the plaintiffs in said business 
of making and selling hats approximated one. hundred and thirty thousand dollars, 
and the value of the hats annually sold and shipped by them in previous years to said 
dealers in States other than Connecticut exceeded four hundred thousand dollars, 
while the value of hats sold by them in the State of Connecticut did not exceed ten 
thousand dollars. 

*'7. On July 25, 1902, the plaintiffs had made preparations to do a lar^e and profit- 
able business with said wholesale dealers in other States, and the condition of their 
business was such as to warrant the full belief that the ensuing year would be the most 
successful in their experience. Their factory was then running to its full capacity in 
filling a large number of orders from such wholesale dealers m other States. Ttey 
were then employing about one hundred and sixty men in the making and finishing 
departments, a large number in the trimming and other departments, whose work 
was dependent upon the previous work of the makers and finishers, aud they then had 
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five thousand dollars, or by imprisonment not exceeding one year, or by both said 
punishments, in the discretion of the court. 

7. Any person who shall be injured in his buainees or property by any other nereon 
or corporation by reason of anything forbidden or dedai^ to be unlawful by tnis act 
may sue therefor in any circuit court of the United States in the district in whidi 
the defendant resides or is found, without respect to the amount in controveray 
and ahall recover threefold the damages by him sustained, and the costs of suit, in- 
cluding a reasonable attorney's fee. 

In our opinion, the combination described in the declaration is a 
combination "in restraint of trade or commerce among the several 
States/' in the sense in which those words are used in the act, and 
the action can be maintained accordinjg;ly. 

And that conclusion rests on many judgments of this court, to the 
effect that the act prohibits any combination whatever to secure 
action which essentiallv obstructs the free flow of commerce between 



about one hundred and fifty dozens of hats in process of manufacture and in such con- 
dition as to be perishable and ruined if work was stopped upon them. 

''8. The plaintiffs then were and now are almost wholly denendent upon the sale 
and shipments of hats, as aforesaid, to said d^ers in States omer tlum Connecticut, 
to keep their said factory running and to dispose of its product and their capital in 
said business profitably employed, and the restraint, curtailment, and destruction of 
their said traae and commerce with their said customers in said States other than 
Connecticut, bv the combination, conspiracy, and acts of the defendants, as herein- 
after set forth, have been and now are of serious damage to the property and business 
of the tdaintiffs, as hereinafter set forth. 

"9. Ilie individual defendants named in this writ are all members of a combination 
or association of persons styling themselves The United Hatters of North America, 
and said combination includes more than nine thousand persons residing in the 
several States of Massachusetts, Connecticut, New York, New Jersey, Peimsylvania, 
Indiana, Illinois, Missouri, California, and the Province of Ontario, in the Dominion of 
Canada. The said combination is subdivided into twentv subcombinations, each of 
which is by themselves styled a local imion of The Unitea Hatters of North America. 
Six of said subcombinations are in the State of Connecticut and known as Local Unions 
1 and 2, 10 and 11, and 15 and 16, of The United Hatters of NorUi America, and have 
^ aggregate membership of more than three thousand 'penonB residing in the State 
of Connecticut. 

"10. Said combination of persons, collectively known as The United Hatters of 
North America, owns, controls, edits, publishes, and issues a paper styled The Journal 
of llie United Hatters of North America, in which are nubusned reports of many of 
the acts of its agents, hereinafter mentioned, which circulates widely among its mem> 
bers and the public, and which affords a ready, convenient, powerful, and effect- 
ive vehicle for the disBemination of information to its members and the public as to 
boycotts declared and pushed by them, and of the acts and measures of its members 
and agents for carryine such boycotts into effect, and was so used by them in connection 
with the acts of the defendants hereinafter set forth. 

"11. Said combination owns and absolutely controls the use of a certain label or 
(iistinj^uishing mark, which it styles the Union Label of The United Hatters of North 
America, which mark, when so used by them, affords to them a ready, convenient, 
and effective instrument and means of boycotting the hats of any manufacturer against 
whom they may desire to use it for that purpose. 

"12. The defendants in this suit are also all members of a combination or association 
of persons callicy^ themselves and known as The American Federation of Labor, which 
includes more than a million and four hundred thousand members residing in the sev- 
eral States and Territories of the Union, and in the Dominion of Canada, and in all 
the places in the several States where the wholesale dealers in hats, hereinbefore men- 
tioned, and their customers, reside and do business. Said combination is subdivided 
in subordinate groups, or combinations, comprising one hundred and ten national and 
international unions and combinations, of which the said combinations of persons 
styling themselves The Unijted Hatters of North America is one, comjwsed of twelve 
thousand local unions, twenty-eight State federations or combinations, more than 
five hundred central labor unions or combinations, and more than two thousand local 
unions or combinations, which are not included in the above-mentioned national 
and international combinations. 
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the States, or restricts, in that regard, the Uberty of a trader to engage 
in business. 

The combination charged falls within the class of restraints of 
trade aimed at compelling third parties and strangers involuntarily 
not to engage in the course of trade except on conditions that the 
combination imposes; and there is no doubt that (to quote from the 
well-known work of Chief Justice Erie on Trade Unions) "at common 
law every person has individually, and the pubhc also has collectively, 
a right to require that the course of trade should be kept free from 
unreasonable obstruction.'' But the objection here is to the jiu-is- 
diction, because, even conceding that the declaration states a case 
good at common law, it is contended that it does not state one within 
the statute. Thus, it is said, that the restraint alleged would operate 

"13. Said combination of persons, collectively known as The American Federation 
of Labor, owns, controls, edits, publishes, and issues a paper or magazine called the 
American Federationist, which it declares to be its official organ and mouthpiece, 
which has a very wide circulation amon^ its members and others, and which aTOrds a 
ready, convenient, powerful, and effective vehicle and instrument for the dissemina- 
tion of information, as to persons, their products and manufactures, boycotted or to 
be boycotted by its members, and as to measures adopted and statements to be pub- 
lished detrimental to such persons and to the sale of their manufactures, and for boy- 
cotting such persons, their manufactures, and said paper has been and now is constantly 
used, printed, and distributed for said purposes among its members and the public, 
^ and was so used by the defendants and their confederates in boycotting the products 
of the firm of F. Berg & Co., of Orange, New Jersey, and H. H. Roelofs & Co., of Phila- 
delphia, Pa., hat manufacturers, to their very great injury and until the said firms 
successively yielded to their demands in pursuance of the general scheme of the 
defendant hereinafter set forth. 

" 14. The persons united in said combination known as the American Federation of 
Labor, including the persons in said subcombination known as The United Hatters 
of North America, constantly employ more than one thousand agents in the States and 
Territories of the United States, to push, enforce and carry into effect all boycotts 
declared by the said members, includmg those in aid of the combined scheme, purpose 
and effort hereinafter stated, to force all the manufacturers of fur hats in the United 
States, including the plaintiffs, to unionize their factories by restraining and destroying 
their interstate trade and commerce, as hereinafter stated, all of which said agents act 
under the immediate supervision and personal direction of one Samuel Gompers, who 
is chief agent of the said combination of persons for said purpose, and of each of the 
said (jombinations, and the said agents make monthly reports of their doings in push- 
ing and enforcing and causing to be pushed and enforced said boycotts, and publish 
the same monthly in said paper known as The American Federationist, of which he is 
the editor, appointed by the said members, which said paper in connection with said 
statement or summary, is declared to be the authorized and official mouthpiece of 
each of said subcombinations, including the said United Hatters of North America. 
Said statement is declared by the defendants to be a faithful record of the doings of 
said agents, and each of said statements, made during the period covered by the acts 
of the defendants against the plaintiffs herein stated, contains the announcement to 
the members of said combination and the public, that all boycotts, declared by them 
are being by them and their agents pushed, enforced, and observed. 

"15. Said combination of persons collectively known as The American Federation 
of Labor, of which the defendants are members, was by the defendants and their other 
members formed for the purpose among others, of facilitating the declaration and 
successful maintenance of boycotts, by and for said combination of persons known 
as The United Hatters of North America, acting through the said Federation of Labor 
and its other component parts or members, ana it and its component parts have fre- 
quently declared Doycotts, at the request of the defendants, against the business and 
product of various hat manufacturers, and have vigorously prosecuted the same by 
and through the powerful machinery at their command as aforesaid, in carrying out 
their general scheme herein stated, to the great damage and loss of business of said 
manufacturers, and particularly during the years of 1901 and 1902, they declared, 
prosecuted, and waged, at the request of the defendants and their agents, a boycott 
against the hats made by and the business of H. H. Roelofs & Co. , of Philadelphia, Pa. , 
until, by causing them great damage and loss of business, they coerced them into 
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to entirely destroy defendants' business and thereby include intran- 
state trade as well; that physical obstruction is not alleged as con* 
templated; and that defendants are not themselves engaged in 
interstate trade. . 

We think none of these objections are tenable, and that they are 
disposed of by previous decisions of this court. 

United States v, Trans-Missouri Freight Association (166 U. S., 
290), United States v. Joint Traffic Association (171 U. S., 505), and 
Northern Securities Company v. United States (193 U. S., 197) hold 
in effect that the antitrust law has a broader appUcation than the 
prohibition of restraints of trade unlawful at common law. Thus 
in the Trans-Missouri case it was said that, '^Assuming that agree^ 
jaents of this nature are not void at common law, and that the 

yielding to the demand of the defendants and their agents, by the said factory of said 
Koelofs & Go. being unionized, as termed by the defendants, and into agreeing to employ, 
and employing exclusively, members of t]ieir said combination in the making and 
finishing departments oi said factory, and in large measure surrendering to the defend- 
ants and their agents the control of said factory and business, all of which was well 
known to the plaintiffs, their customers, wholesale dealers, and the public, and was, 
by the defendants and their agents, widely proclaimed through all their a^enciei 
aDove mentioned, in connection with their acts against the plamtiffs, as hereinafter 
set forth, for the purpose of intimidating and coercing said wholesale dealers and their 
customers from buymg the hats of the plaintiffs, by creating in their minds the fear 
that the defendants would invoke and put into operation against them, all said pow- 
erful means, measures, and machinery, if they should handle the hats of the plaintiff 

"16. The defendants, together with the other persons united with them in said 
combination, known as The United Hatters of North America, have been for many 
years, and now are, engaged in a combined scheme and effort to force all manufacturen 
of fur hats in the tFnited States, including the plaintiffs, a^inst their will and their 
previous policy of carrying on their business, to organize their workmen in the depart- 
ments of makmg and finishing;, in each of their factories, into an organization, to be 
part and parcel of the said combination known as The United Hatters of North America, 
or as the defendants and their confederates term it, to unionize their shops, with the 
intent thereby to control the employment of labor in and the operation of said factories, 
and to subject the same to the direction and control of persons, other than the owner* 
of the same, in a manner extremely onerous and distasteful to such owners, and to 
carry out such scheme, effort, and purpose, by restraining and destroying the inter- 
state trade and commerce of such manufacturers, by means of intimidation of and 
threats made to such manufacturers and their customers in the several States, of boy- 
cotting them, their product, and their customers, using therefor all the powerful meana 
at their command as aforesaid, until such time as from the damage and loss of business 
resulting therefrom, the said manufacturers should yield to the said demand to unionize 
their factories. 

"17. The defendants and other members of said United Hatters of North 
America, acting with them and in pursuance of said general combined scheme 
and purpose, and in carrying the same into effect against said manufacturers, 
including the plaintiffs, and by use of the means above stated, and the fear 
thereof, have within a very few years, forced the following named manufactur- 
ers of hats in the United States to yield to their demand, and unionize their 
factories, viz.: [Here follow 70 names of corporations and individuals.] And 
until there remained, according to the statements of the defendants, only twelve 
hat factories in the United States which had not submitted to their said de- 
mands, and the defendants, in pursuing their warfare against the plaintiffs, as 
hereinafter set forth, and in connection with their said acts against them, have 
made public announcement of that fact and of the firms so coerced oy them, in order 
thereby to increase the effectiveness of their acts in intimidating said wholesale 
dealers and their customers in States other than Connecticut, from buying hats from 
plaintiffs, as hereinafter set forth. 

"18. To carry out said scheme and purpose, the defendants have appointed and 
employed and do steadily employ, certain special agents to act in their behalf, with 
full and express authority from them and the other members of said combination, 
and under explicit instructions from them, to use every means in their power, to 
compel all sucn manufacturers of hats to so unionize their factories, and eadi and sJl 
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Tuiious cases cited by the learned courts below show it, the answer 
io the statement of their vaUdity is to be found in the terms of the 
statute under consideration;'* and in the Northern Securities case 
that ^Hhe act declares illegal every contract, combination, or con- 
spiracy in whatever form, of whatever nature, and whoever may 

of the defendants in this suit did the several acts hereinafter stated, either by them- 
selves or liieir agents, by them thereto fully authorized. 

" 19. On or about March 1, 1901, in pursuance of said general scheme and purpose, the 
defendants and the other members of said combination, The United Hatters of North 
America, through their agents, the said John A. Moffit, Martin Lawlor, John Phillips, 
James P. Maher, and Charles J. Ba^ett, who acted for themselves and the other 
defendants, demanded of the plaintiffs that they should unionize their said factory, 
in tiie making and finishii^ departments, and also thereby acquire the right to use and 
use the said union label, subject to the right of the defendants to recall the same at pleae- 
«re, in aU hats made by them, and then notified the plaintiffs that if thcjr failed to 
jrield to said demand, the defendants and all the other members of the said combi- 
iiation known as The United Hatters of North America, would resort to their said 
wsobA and well-known methods to compel them so to do. After several conferences, 
$Skd in April, 1901, the plaintiffs replied to the said demand of the defendants as 
ibllows: 

** * Firmly believing that we are acting for the best interests of our firm, for the best 
interests of those whom we employ, and for the best interests of Danburyr^ by oper- 
ating an independent or open mctory, we hereby notify you that we declme to nave 
cur shop unionized, and if attacked, shall use all lawful means to protect our busi- 
ness interests.' 

'^The plaintiffs were then employing many union and nonunion men, and their 
■dd factory was running smoothly and satisfactory both to the plaintiffs and their 
ttnployees. The defenoants, then: confederates and agents, deferred the execution 
9l then said threat against the plaintiffs until the conclusion of their attack made in 
puisuance of the same general scheme and purpose against H. H. Roelofis & Co., 
which resulted in the surrender of Roelofis & Co. on July 15, 1902, except that the 
defendants, their confederates and i^nts, in November, 1901, caused 4;he said Amer- 
ican Federation of Labor to declare a boycott against any dealer or dealers who should 
handle the products of the plaintiffs. 

"20. On or about July 25. 1902, the defendants, individually and collectively, 
and as members of said combinations and associations, and with other peisons whose 
names are unknown to the plaintiffs, associated with them, in pursuance of the ^n- 
«nil scheme and purpose aforesaid, to force all manufacturers of fur hats, and particu- 
larly the plaintifra, to so unionize their factories, wantonly, wrongfully, maliciously, 
ttnlawfully, and in violation of the provisions of the 'act of Congress approved July 2, 
1890,' and entitled *An act to protect trade and commerce against imlawful re- 
straints and monopolies,' and with intent to injure the property and business of the 
plaintiffs by means of acts done which are forbidden and declared to be unlawful, 
Dy said act of Congress, entered into a combination and conspiracy to restrain the 
plaintiffs and their customers in States other than Connecticut, in carrying on said 
tarade and commerce among the several States and to wholly prevent thiem from 
engaging in and carrying on said trade and commerce between them and to pre- 
vent the plaintiffs from selling their hats to wholesale dealers and purchasers in said 
States other than Connecticut, and to prevent said dealeis and customers in said other 
States from buying the same, and to prevent the plaintiffs from obtaining orders for 
their hats from such customers, and nlling the same, and shipping said hats to said 
customeis in said States as aforesaid, and thereby injure the plaintiffs in their prop- 
erty and business and to render unsalable the product and output of their said fac- 
tory, so the subject of inteistate commerce, in whosoever's hanas the same might be 
or come, through said interstate trade and commerce, and to employ as means to carry 
©ut said combmation and conspiracy and the purposes thereof, and accomplish the 
lame, the following measures and acts, viz: 

''To cause, by means of threats and coercion, and without warning or information 
to the plaintiffs, the concerted and simultaneous withdrawal of all the makers and 
finishers of hats then working for them, who were not members of their said combina- 
^n. The United Hatters of North America, as well as those who were such members, 
and thereby cripple the operation of the plaintiffe' factory, and prevent the plaintiffs 
from filling a laige number of orders then on hand, from such wholesale dealers in 
States other than Connecticut, which they had engaged to fill and were then in the 
act of filling, as was well known to the defendants; in connection therewith to declare 
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be the parties to it, which directly or necessarily operates in restraint 
of trade or commerce among the several States/' 

We do not pause to comment on cases such as United States v. 
Knight (156 U. S., 1), Hopkins v. United States (171 U. S., 578), and 
Anderson v. United States (id. 604), in which the undisputed facts 

a boycott against all hats made for sale and sold and delivered, or to be sold or deliv- 
ered, by the plaintiffs to said wholesale dealers in States other than Connecticut, 
and to actively boycott the same and the business of those who should deal in them, 
and thereby prevent the sale of the same by those in whose hands they might be 
or come through said interstate trade in said several States; to procure and cause 
others of said combinations united with them in said American Federation of Labor 
in like manner to declare a boycott against and to actively boycott the same and the 
business of such wholesale dealers as should buy or sell them and of those who should 
purchase them from such wholesale dealers; to intimidate such wholesale dealers from 
purchasing or dealing in the hats of the plaintiff by informing them that the American 
Federation of Labor had declared a boycott against the product of the plaintiffs^ 
and against any dealer who should handle it, and that the same was to be actively 
pressed against them, and by distributing circulars containing notices that such dealers 
and their customers were to be boycotted; to threaten with a boycott those cus- 
tomers who should buy any goods whatever, even though union made, of such boy- 
cotted dealers, and at the same time to notify such wholesale dealers that they were 
at liberty to deal in the hats of any other nonunion manufacturer of similar quality 
to those made by the plaintiffs, but must not deal m the hats made by the plamtitts 
under threats of such boycotting; to falsely represent to said wholesale dealers and 
their customers that the plaintiffs had discriminated against the union men in their 
employ, had thrown them out of employment because they refused to give up their 
union cards and teach boys who were mtended to take their places after seven months' 
instruction, and had driven their employees to extreme measures 'by their persist- 
tent, unfair, and un-American policy of antagonizing union labor, forcing wages to a 
starvation scale, and given boys and cheap unskilled foreign labor preference over 
experienced and capable union workmen,' in order to intimidate said dealers from 
purchasing said hats by reason of the prejudice thereby created against the plain- 
tiffs and the hats mgde by them among those who might otherwise purchase them; 
to use the said union label of said The United Hatters of North Amenca as an instru- 
ment to aid them in carrying out said conspiracy and combination against the plain- 
tiffs and their customers' intertrade aforesaid, and in connection with the boycotting 
above mentioned, for the purpose of describing and identifying the hats of the plain- 
tiffs and singling them out to be so boycotted ; to employ a large number of agents 
to visit said wholesale dealers and their customers at their several places of busi- 
ness and threaten them with loss of business if they should buy or handle the hats of 
the plaintiffs, and thereby prevent them fpom buying said hats, and in connection 
therewith to cause said dealers to be waited upon by committees representing large 
combinations of persons in their 8ev<?ral localities to make similar threats to them; 
to use the daily press in the localities where such wholesale dealers reside and do 
business to announce and advertise the said boycotts against the hats of the plain- 
tiffs and said wholesale dealers, and thereby make the same more effective and op- 
pressive, and to use the columns of their said paper, The Journal of the United Hat- 
ters of North America, for that purpose, and to describe the acts of their said agents 
in prosecuting the same. 

"21. Afterwards, to wit, on July 25, 1902, and on divers days since hitherto, the 
defendants, in pursuance of said combination and conspiracy, and to carry the same 
into effect, did cause the concerted and simultaneous withdrawal, by means of 
threats and coercion made by them, and without previous warning or information 
thereof to the plaintiffs, of all but ten of the nonunion makers and finishers of hats 
then working for them, as well as all of their union makers and finishers, leaving 
large numbers of hats in an unfinished and perishable condition; with intent to crip- 
ple, and did thereby cripple, the operation of the plaintiffs' factory until the latter 
part of October, 1902, ana thereby prevented the plaintiffs from filling a large num- 
ber of orders then on hand from such wholesale dealers in States other than Connecti- 
cut, which they had engaged to fill and were then in the act of filling, as well known 
to the defendants, and thereby caused the loss to the plaintiffs of many orders from 
said wholesale dealers in other States and greatly hindered and delayed them in 
filling such orders; and falsely representing to said wholesale dealers, their custo- 
mers, and the public generally in States other than Connecticut, that the plaintiffs 

40139—08 14 
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showed that the purpose of the agreement was not to obstruct or 
restrain interstate commerce. The object and intention of the com- 
bination determined its legaUty. 

In Swift V. United States (196 U. S.,395), a bill was brought against a 
number of corporations, firms and individuals of different States, alleg- 
ing that they were engaged in interstate commerce in the purchase, sale, 

had discriminated against the union men in their employ, and had discharged or 
thrown out of employment their union men in August, 1902; that they had driven 
their employees to extreme measures by their persistent, unfair, and un-American 
policy of antagonizing union labor, forcing wages down to a starvation scale, and giv- 
ing boys and cheap unskilled foreign labor preference over experienced and capa- 
ble workmen; that skilled hatters had been discharged from said factory for no 
other cause than their devotion and adherence to the principles of organized labor 
in refusing to give up their union cards and to teach the trade to boys who were 
intended to take the place of union workmen after seven months' instruction; and 
that unable to submit longer to a system of petty tyrannies that might be tolerated 
in Siberia, but could not be borne by independent Americans, the workmen in the 
factory inaugurated the strike to compel the firm to recognize their rights, in order 
to prejudice, and did thereby prejudice the public, against the plaintiffs and their 
product, and in order to intimidate, and did thereby intimidate said wholesale dealers 
and their customers in States other than Connecticut from purchasing hats from 
the plaintiffs by reason of the fear of the prejudice created against said hats; and 
in connection therewith declared a boycott against all hats made for and so sold and 
delivered, and to be so sold and delivered to said wholesale dealers, in States other than 
Connecticut, and actively boycotted the same and the business of those who dealt in 
tliem in such other States, and thereby restrained and prevented the purchase of the 
same from the plaintiffs, and the sale of the same by those in whose hands they were, or 
might thereafter be, in the course of such interstate trade, and caused and procured 
Others of said combinations united with them in the said American Federation of 
Labor to declare a boycott against the plaintiffs, their product and against the business 
of such wholesale dealers in States other than Connecticut, as should buy or sell them, 
and of those who should purchase from such wholesale dealers any ^oods whatever, and 
further intimidated said wholesale dealers from purchasing or de^flmg in hats made by 
the plaintiffs, as aforesaid, by informing them that the American Federation of Labor 
had declared a boycott against the hats of the plaintiffs and against any dealer who 
should handle them, and that said boycott was to be actively pressed against them, 
and by sending agents and committees from various of said labor organizations, to 
threaten said wholesale dealers and their customers with a boycott from them if they 
purchased or handled the goods of i)laintiffs, and by distributing in San Francisco, 
Cal., and other places, circulars containing notices that such dealers, and their custom- 
ers were to be boycotted, and threatened with a boycott, and did actively boycott 
the customers who did or should buy any goods whatever, even though union made, of 
such wholesale dealers so boycotted, and used the daily press to advertise and announce 
said boycott and the measures taken in pursuance thereof by said labor organizations, 
particularly The San Francisco Bulletin, in its issues of July 2 and July 4, 1903, and 
a daily paper published in Richmond, Va., on December 10, 1902, and notified such 
wholesale dealers in States other than Connecticut that they were at liberty to deal 
in the hats of any other nonunion hat manufacturer of similar quality to those of the 
plaintiffs, but they must not deal in hats made by the plaintiffs, under threats of being 
DDycotted for so doing, and used the said union label c f the United Hatters of North 
America as an instrument to aid them in carrying out said combination and conspiracy 
a^inst the plaintiffs' and their customers' interstate trade, as aforesaid, and in connec- 
tion with such boycotting by using the same and its absence from the hats of the plain- 
tiffs, as an insignia or device to indicate to the purchaser that the hats of the plaintiffs 
were to be boycotted, and to point them out for that purpose, and employed a large 
number of agents to visit said wholesale dealers and tneir customers at their several 
places of business in each of said States, particularly Philadelphia and other places in 
the State of Pennsylvania, in Baltimore in the State. of Marvland, in Richmond and 
other places in the State of Virginia, and in San Francisco and other places in the State 
California, to intimidate and threaten them if they should continue to deal in or handle 
the hats of the plaintiffs, and among many other instances of like kind, the said 
William C. Hennelly and Daniel P. Kelly in behalf of all said defendants, and acting 
for them, demanded the firm of Triest & Co., wholesale dealers in hats, doing business 
in said San Francisco, that they should agree not to buy or deal in the hats made by 
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transportation and delivery, and subsequent resale at the point of deliv- 
ery, of meats ; and that they combined to refrain from bidding against 
each other in the purchase of cattle ; to maintain a uniform price at which 
the meat should be sold ; and to maintain uniform charges in deliver- 
ing meats thus sold through the channels of interstate trade to the 
various dealers and consumers in other States. And that thus they 

the plaintiffs, under threats made by them to said firm of boycotting their business 
and that of their customers, and upon their refusing to comply with such demand and 
yield to such threats, the defendants by their said agents caused announcement to be 
made in the newspapers of said city that said Triest & Co. were to be boycotted there- 
for, and that the labor council of San Francisco would be addressed by them for that 
purpose, and that they had procured a boycott to be declared by said labor council, 
and thereupon the defendants, through their said agents, Hennelly and Kelly, printed, 
published, issued^ and distributed to the retail dealers in hats, ih several States upon 
the Pacific coast, the following circular, to wit: 

(San Francisco Labor Council, affiliated with the American Federation of Labor, Secretary's office, 
927 Market street, Rooms 405. 406, 407 Emma Spreckel's Building. Meets every Friday, at 1159 
Mission street. Telephone, South 447. Address all communications to 927 Market street.) 

San Francisco, July 3, 1903. 
To whom it may concern: 

At a special meeting of the San Francisco Labor Council, held on the above date, the 
hat jobbing concern known as Triest & Co., 116 Sansome street, San Francisco, was 
declared unfair for persistently patronizing the unfair hat manufact ii ring concern of D . E. 
Loewe & Co., DanDurj% Conn., where the union hatters have been on strike, for union 
conditions, since August 20, 1902. Triest & Co. will be retained on the unfair list as 
long as they handle the product of this unfair hat manufacturing: concern. Union men 
do not usually patronize retail stores who buy from unfair lobbing houses or manu- 
facturers. Under these circumstances, all friends of organized labor, and those desiring 
the patronage of organized workers, will not buy goods from Triest & Co., 116 Sansome 
street, San Prancisco. 

Yours, respectfully, G. B. Benham, 

President S. F. Labor Council, 
T. E. Zant, 

Secretary S, F. Labor Council, [l. s.] 
W. C. Hennelly, 

D. F. Kelley, , 

Representing United Hatters of North America, 



"Also the following, to wit: 

liated with American Fed 
' Emma Spreckel's Build 
Iress all communications t 

San Francisco, July 14i 1903. 



(San Francisco Labor Council, affiliated with American Federation of Labor, Secretary's OflSce, 927 
Market street, rooms 405, 406, 407 Emma Spreckel's Building, meets every Friday at 1159 Mission 
street, telephone South 447. Address all communications to 927 Market street.) 



Messrs. . 

Gentlemen: We beg leave to call your attention to the following products which 
are on the unfair list of the American Federation of Labor. 

We do this in order that you refrain from handling these goods, as the patronage of 
the firms named below is taken by the organized workers as an evidence of a desire to 
patronize those who are opposed to the interests of organized labor. The declaration 
of unfairness regarding the firms mentioned is fully sanctioned and will be supported 
to the fullest degree bj^ the San Francisco Labor Council. 

Trusting that you will be able to avoid the handling of these goods in the future, we 
are, 

Yours, respectfully, G. B. Benham, President. 

T. E. Zant, Secretary, [l. s.] 

[Unfair list.] 

Loewe & Co., Danbury, Conn., and Triest & Co., 116 Sansome street, San Francisco, 
hat manufacturers; 

Cluett, Peabody & Co., shirts and collars, Troy, N. Y., and 562 Mission street, San 
Francisco, Cal.; 

United Shirt and Collar Company, Troy, N. Y., and 25 Sansome street, San Fran- 
cisco, Cal.; 
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artificially restrained commerce in fresh meats from the purchase 
and shipment of live stock from the plains to the final distrioution of 
the meats to the consumers in the markets of the country. 
Mr. Justice Holmes, speaking for the court, said: 

Commerce among the States is not a technical legal conception, but a practical one, 
drawn from the course of business. When cattle are sent for sale from a place in one 
State with the expectation that they will end their transit after purchase in another, 
and when in effect they do so, with only the interruption necessary to find a purchaser 
at the stock yards, and when this is a typical, constantly recurring course, the current 
thus existing is a current of commerce among the States, and the purchase of the cattle 
ia a part and incident of such commerce. 

» » * « ^ nt * 

The general objection is urged that the bill does not set forth sufficient definite or 
specific facts. This objection is serious, but it seems to us inherent in the nature of the 
case. The scheme alleged is so vast that it presents a new problem in pleading. If, 
as we must assume, the scheme is entertained, it is, of course, contrary to the very 
words of the statute. Its size makes the violation of the law more conspicuous, and 
yet the same thing makes it impossible to fasten the principal fact to a certain time 
and place. The elements, too, are so numerous and shifting, ^ven the constituent 
parts alleged are and from their nature must be so extensive in time and space, that 
something of the same impossibility applies to them. 

*****■»«• * 

The scheme as a whole seems to us to be within reach of the law. The constituent 
elements, as we have stated them, are enough to give to the scheme a body and, for all 
that we can say, to accomplish it. Moreover, whatever we may think of them sepa- 
rately, when we take them up as distinct charges, they are alleged sufficiently as ele- 
ments of a scheme. It is suggested that the several acts charged are lawful and that 
intent can make no difference. But they are bound together as parts of a single plan. 
The plan may make the parts unlawftil. 

And the same principle was expressed in Aikens v. Wisconsin, 195 
U. S., 194, involving a statute of Wisconsin prohibiting combinations 
'^for the purpose of willfully or maliciously injuring another in his 
reputation, trade, business, or profession by any means whatever," 
etc., in which Mr. Justice Holmes said: 

The statute is directed against a series of acts, and acts of several, the acts of com- 
bining with intent to do other acts. "The very plot is an act in itself." Mulcahy v. 
The Queen, L. R. 3 H. L., 306, 317. But an act, which in itself is merely a voluntary 
muscular contraction, derives all its character from the consequences which will follow 
it under the circumstances in which it was done. When the acts consist of making a 
combination calculated to cause temporal damage, the power to punish such acts, when 
done maliciously, can not be denied because they are to be followed and worked out 
by conduct which might have been lawful if not preceded by the acts. No conduct 
has such an absolute privilege as to justify all possible schemes of which it may be a 
part. The most innocent and constitutionally protected of acts or omissions may be 
made a step in a criminal plot, and if it is a step in a plot neither its innocence nor the 
Constitution is sufficient to prevent the punishment of the plot by law. 

In Addyston Pipe and Steel Company v. United States (175 U. S., 
211), the petition alleged that the defendants were practically the 
only manufacturers of cast iron within thirty-six States and Ter- 
ritories, that they had entered into a combination by which they 
agreed not to compete with each other in the sale of pipe, and the 

Van Zandt, Jacobs & Co., Troy, N. Y.; Greenbaum, Weil & Michaels, selling agents, . 
27 Sansome street, San Francisco, Cal. 

*'and cause said circular to be mailed to and personally delivered to the retail dealers 
in hats, and the other customers of said Triest & Co., upon the Pacific coast, and to 
many others, thereby causing the loss of many orders and customers to said Triest & 
Co. and to the plaintiffs, for the purpose of intimidating and coercing said Triest ,& Co. 
not to deal with the plaintiffs, and tnereby cause the loss of many orders and customers 
to said Triest & Co. and to the plaintiffs. 
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territory through which the constituent companies could make sales 
was allotted between them. This court held that the agreement 
which^ prior to any act of transportation, limited the prices at which 
the pipe could be sold after transportation, was within the law. 
Mr. Justice Peckham, delivering the opinion, said: ''And when Con- 
gress has enacted a statute such as the one in question, any agree- 
ment or combination which directly operates not alone upon the 
manufacture, but upon the sale, transportation, and delivery of an 
article of interstate commerce, by preventing or restricting its sale, 
etc., thereby regulates interstate commerce.'^ 

In Montague & Co. v. Lowry (193 U. S., 38), which was an action 
brought by a private citizen under section 7 against a combination 
engaged in the manufacture of tiles, defendants were wholesale deal- 
ers in tiles in California and combined with manufacturers in other 
States to restrain the interstate traffic in tiles by refusing to sell any 
tiles to any wholesale dealer in California who was not a member of 
the association except at a prohibitive rate. The case was a com- 
mercial boycott against such dealers in California as would not or 
could not obtain membership in the association. The restraint did 
not consist in a physical obstruction of interstate commerce, but in 
the fact that the plaintiff and other independent dealers could not 
purchase their tiles from manufacturers in other States because such 
manufacturers had combined to boy;cott them. This court held that 
this obstruction to the purchase of tiles, a fact antecedent to physical 
transportation, was within the prohibition of the act. Mr. Justice 
Pecknam, speaking for the court, said, concerning the agreement, 
that it ''restrained trade, for it narrowed the market for the sale of 
tiles in California from the manufacturers and dealers therein in other 
States, so that they could only be sold to the members of the asso- 
ciation, and it enhanced prices to the nonmember.^^ 

The averments here are that there was an existing interstate traffic 
between plaintiffs and citizens of other States, and that for the 
direct purpose of destroying such interstate traffic defendants com- 
bined not merely to prevent plaintiffs from manufacturing articles 
then and there intended for transportation beyond the State, but 
also to prevent the vendees from reselling the hats which they had 
imported from Connecticut, or from further negotiating with plain- 
tiffs for the purchase and intertransportation of such hats from 
Connecticut to the various places of destination. So that, although 
some of the means whereby the interstate traffic was to be destroyed 
were acts within a State, and some of them were in themselves as a 
part of their obvious purpose and effect beyond the scope of Federal 
authority, still, as we have seen, the acts must be considered as a 
whole, and the plan is open to condemnation, notwithstanding a 
negligible amount of intrastate business might be affected in carrying 
it out. If the purposes of the combination were, as alleged, to pre- 

22. By means of each and all of said acts done by the defendants in pursuance of 
said combination and conspiracy, they have greatly restrained, diminished, and, in 
many places, destroyed the trade and commerce of the plaintiffs with said wholesale 
dealers, in said States other than Connecticut, by the loss of many orders and customers 
directly resulting therefrom, and the plaintiffs have been injured in their business and 
property by reason of said combination and conspiracy and the acts of the defendants 
done in pursuance thereof, and to carry the same into effect, which are declared to be 
unlawful by said act of Congress, to the amount of eighty thousand ($80,000) dollars, 
to recover threefold which damages, under section 7 of said act this suit is brought.** 
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vent any interstate transportation at all, the fact that the means 
operated at one end before physical transportation commenced and 
at the other after the physical transportation ended was immaterial. 

Nor can the act in question be held inappUcable because defend- 
ants were not themselves engaged in interstate commerce. The act 
made no distinction between classes. It provided that "every" 
contract, combination, or conspiracy in restraint of trade was illegal. 
The records of Congress show that several efforts were made to 
exempt, by legislation, organizations of farmers and laborers from 
the operation of the act and that all these efforts failed, so that the 
act remained as we have it before us. 

In an early case. United States v. Workingmen's Amalgamated 
Council (54 Fed. Rep., 994), the United States filed a bill under the 
Sherman Act in the circuit court for the eastern district of Louisiana, 
averring the existence of "a gigantic and widespread combination 
of the members of a multitude of separate organizations for the 
purpose of restraining the commerce amone the several States and 
with foreign countries," and it was contended that the statute did 
not refer to combinations of laborers. But the court, granting the 
injunction, said: 

I think the Congressional debates show that the statute had its origin in the evils 
of massed capital; out, when the Congress came to formulating the prohibition, which 
is the yardstick for measuring the complainant's right to the injunction, it expressed 
it in these words: "Every contract or combination in the form of trust, or otherwise 
in restraint of trade or commerce among the several States or with forei^ nations, 
is hereby declared to be illegal." The subject had so broadened in the minds of the 
legislators that the source of the evil was not regarded as material, and the evil in 
its entirety is dealt with. They made the interdiction include combinations of 
labor as well as of capital; in fact, all combinations in restraint of commerce, without 
reference to the character of the persons who entered into them. It is true this statute 
has not been much expounded by judges, but, as it seems to me, its meaning, as far 
as relates to the sort of combinations to w^hich it is to apply, is manifest, and that it 
includes combinations w^hich a»re composed of laborers acting in the interest of laborers. 
****** * 

It is the successful effort of the combination of the defendants to intimidate and 
overawe others who were at work in conducting or carrying on the commerce of the 
country, in which the court finds their error and their violation of the statute. One 
of the intended results of their combined action was the forced stagnation of all the 
commerce which flowed through New Orleans. This intent and combined action 
are none the less unlawful because they included in their scope the paralysis of all 
other business within the city as well. 

The case was affirmed on appeal by the circuit court of appeals for 
the fifth circuit. (57 Fed. Rep., 85.) 

Subsequently came the litigation over the Pullman strike and the 
decisions In re Debs, 64 Fed. Rep., 724, 745, 755; 158 U. S., 564. 
The bill in that case was filed by the United States against the officers 
of the American Railway Union, which alleged that a labor dispute 
existed between the Pullman Palace Car Company and its employees; 
that thereafter the four officers of the railway union combined 
together and with others to compel an adjustment of such dispute 
by creating a boycott against the cars of the car company; that to 
make such boycott effective they had already prevented certain of 
the railroads running out of Chicago from operating their trains; 
that they asserted that they could and would tie up, paralyze, and 
break down any and every railroad which did not accede to their 
demands, and that the purpose and intention of the combination 
was ^Ho secure unto themselves the entire control of the interstate, 
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industrial, and commercial business in which the population of the 
city of Chicago and of other communities along the lines of road of 
said railways are engaged with each other, and to restrain any and all 
other persons from any independent control or management of such 
interstate, industrial, or commercial enterprises, save according to 
the will and with the consent of the defendants/' 

The circuit court proceeded principally upon the Sherman anti- 
trust law, and granted an injunction. In tnis court the case was 
rested upon the broader ground that the Federal Government had 
full power over interstate commerce and over the transmission of 
the mails, and in the exercise of those powers could remove every- 
thing put upon highways, natural or artincial, to obstruct the passage 
of interstate commerce, or the carrying of the mails. But in refer- 
ence to the antitrust act the court expressly stated: 

We enter into no examination of the act of July 2, 1890, c. 647, 26 Stat., 209, upon 
which the circuit court relied mainly to sustain its jurisdiction. It must not be upaer- 
stood from this that we dissent from the conclusions of that court in reference to the 
scope of the act, but simply that we prefer to rest our judgment on the broader ground 
which has been discussed in this opinion, l^eliex-ing it of importance that the principles 
underlying it should be fully stated and affirmed. 

And in the opinion Mr. Justice Brewer, among other things, said: 

It is curious to note the fact that in a large proportion of the cases in respect to inter- 
state commerce brought to this court the question presented was of the validity of 
State legislation in its bearings upon interstate commerce, and the uniform course 
of decision has l>een to declare that it is not within the competency of a State to legis- 
late in such a manner as to obstruct interstate commerce. If a State, with its recog- 
nized powers of sovereignty, is impotent to obstruct interstate commerce, can it be 
that any mere voluntary association of indiwluals within the limits of that State 
has a power which the State itself does not possess? 

The question answers itself, and in the light of the authorities the 
only inquiry is as to the sufficiency of the averments of fact. We 
have given the declaration in full in the margin, and it appears 
therefrom that it is charged that defendants formed a combination 
to directly restrain plaintiffs' trade; that the trade to be restraine4 
was interstate; that certain means to attain such restraint were 
contrived to be used and employed to that end; that those means 
were so used and employed by defendants, and that thereby they 
injured plaintiffs' property and business. 

At the risk of tediousness, we repeat that the complaint averred 
that plaintiffs were manufacturers or hats in Danbury, Conn., having 
a factory there, and were then and there engaged in an interstate 
trade in some twenty States other than the State of Connecticut; 
that they were practically dependent upon such interstate trade to 
consume the product of their factory, only a small percentage of their 
entire output being consumed in the State vt Connecticut; that at 
the time trie alleged combination was formed they were in the pro- 
cess of manufacturing a large number of hats for the purpose of 
fulfilling engagements then actually made with consignees and 
wholesde dealers in States other than Connecticut, and that if pre- 
vented from carrying on the work of manufacturing these hats they 
would be unable to complete their engagements. 

That defendants were members of a vast combination called the 
United Hatters of North America, comprising about 9,000 members 
and including a large number of subordinate unions, and that they 
were combined with some 1,400,000 others into another association 
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known as the American Federation of Labor, of which they were 
members, whose members resided in all the places in the several 
States where the wholesale dealers in hats and their customers resided 
and did business; that defendants were "engaged in a combined 
scheme and effort to force all manufacturers of rur hats in the United 
States, including the plaintiffs, against their will and their previous 
policy of carrying on their business, to organize their workmen in 
the departments of making and finishing, in each of their factories, 
into an organization, to be part and parcel of the said combination 
known as the United Hatters of North America, or as the defendants 
and their confederates term it, to unionize their shops, with the 
intent thereby to control the employment of labor in and the opera- 
tion of said factories, and to subject the same to the dir^ection and 
control of persons, other than the owners of the same, in a manner 
extremely onerous and distasteful to such owners, and to carry out 
such scheme, effort, and purpose, by restraining and destroying the 
interstate trade and commerce of such manufacturers, by means of 
intimidation of and threats made to such manufacturers and their 
customers in the several States, of boycotting them, their product 
and their customers; using therefor all the powerful means at their 
command as aforesaid, until such time as, from the damage and loss 
of business resulting therefrom, the said manufacturers should yield 
to the said demand to unionize their factories." 

That the conspiracy or combination was so far progressed that out 
of eighty-two manufacturers of this country engaged in the produc- 
tion of fur hats, seventy had accepted the terms and acceded to the 
demand that the shop should be conducted in accordance, so far as 
conditions of employment were concerned, with the will of the Amer- 
ican Federation of Labor; that the local union demanded of* plaintiffs 
that they should unionize their shop under peril of being boycotted 
by this combination, which demand defendants declined to comply 
with; that thereupon the American Federation of Labor, actmg 
through its official organ and through its organizers, declared a 
boycott. 

The complaint then thus continued : 

20. On or about Jul)^ 25, 1902, th<^ defendants, individually and collectively, and as 
members of said combinations and associations, and with other persons whose names 
are unknown to the plaintiffs, associated with them, in pursuance of the general scheme 
and purpose aforesaid, to force all manufacturers of fur hats, and particularly the 
plaintiffs, to so unionize their factories, wantonly, wrongfully, maliciously, unlaw- 
fully, and in violation of the provisions of the "act of Congress approved July 2, 1890," 
and entitled "An act to protect trade and commerce against unlawful restraints and 
monopolies," and with intent to injure the property and business of the plaintiffs by 
means of acts done which are forbidden and 'declared to be unlawful by said act of 
Congress, entered into a corftbination and conspiracy to restrain the plaintiffs and 
their customers in States other than Connecticut, in carrying on said trade and com- 
merce among the several States, and to wholly prevent them from engaging in and 
carryinff on said trade and commerce between them and to prevent the plaintiffe 
from selling their hats to wholesale dealers and purchasers in said States otner than 
Connecticut, and to prevent said dealers and customers in said other States from buy- 
ing the same, and to prevent the plaintiffs from obtaining orders for their hats from 
8ucn customers, and tillmg the same, and shipping said hats to said customers in said 
States Bs aforesaid, and tnereby injure the plaintiffs in their property and business 
and to render unsalable the product and output of their said factory, so the subject 
of interstate commerce, in whosoever's hands the same might be or come, through said 
interstate trade and commerce, and to employ as means to carry out said combination 
and conspiracy and the purposes thereof, and accomplish the same, 'thejfollowing 
measures and acts, viz: 
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To cause, by means of threats and coercion, and without warning or information to 
the plaintiffs, the concerted and simultaneous withdrawal of all the makers and fin- 
ishers of hats then working for them, who were not members of their said combination. 
The United Hatters of North America, as well as those who were such members, and 
thereby cripple the operation of the plaintiffs' factory, and prevent the plaintiffs from 
filling a lai^e number of orders then on hand, from such wholesale dealers in States 
other than Connecticut, which they had engjaged to fill and were then in the act of 
filling, as was well known to the defendants; in connection therewith to declare a boy- 
cott against all hats made for sale and sold and delivered, or to be so sold or delivered, 
by the plaintiffs to said wholesale dealers in States other than Connecticut, and to 
actively boycott the same and the business of those who should deal in them, and 
thereby prevent the sale of the same by those in whose hands they might be or come 
through said interstate trade in said several States; to procure and cause others of said 
combinations united with them in said American Federation of Labor in like manner 
to declare a boycott against and to actively boycott the same and the business of such 
wholesale dealers as should buy or sell them and of those who should purchase them 
from such wholesale d*^er8; to intimidate such wholesale dealers from purchasing 
or dealing in the hats of the plaintiffs by informing them that the American Federation 
of Labor nad declared a boycott against the product of the plaintiffs and against any 
dealer who should handle it, and that the same was to be actively pressed against 
them, and by distributing circulars containing notices that such d^ers and their 
customers were to be boycotted; to threaten with a boycott those customers who 
should buy any goods whatever, even though union made, of such boycotted dealers, 
and at the same time to notify such wholesale dealers that they were at liberty to 
deal in the hats of any other nonunion manufacturer of similar quality to those made 
by the plaintiffs, but must not deal in the hats made by the plaintiffs under threats 
of such boycotting; to falsely represent to said wholesale dealers and their customers 
that the plaintiffs had discriminated against the union men in their emi)ioy, had 
thrown them out of employment because they refused to give up th?ir union cards 
and teach boys, who were intended to take their places after seven months' instruc- 
tion, and hsvd driven their employei s to extreme measures "by their persistent, unfair, 
and un-American policy of antagonizing union labor, forcing wages to a starvation 
scale, and given boys and cheap, unskilled foreign labor preference over experienced 
and capable union workmen," in order to intimidate said dealers from purchasing 
said hats by reason of the prejudice thereby created aeainst the plaintiffs and the hats 
made by them among those who might otherwise purchafle them; to use the said union 
label of said The United Hatters of North America as an instrument to aid them in 
carrying out said conspiracy and combination a^gainst the plaintiffs' and their cus- 
tomers' intertrade aforesaid, and in connection with the boycotting above mentioned, 
for the purpose of describing and identifying the hats of the plaintiffs and singling 
them out to be so boycotted ; to employ a larce number of agents to visit said wholesale 
dealers and their customers at their several places of business and threaten them 
with loss of business if they should buy or handle the hats of the plaintiffs, and thereby 
prevent them from buying said hats, and in connection therewith to cause said dealers 
to be waited, upon by committees representing lai^ge combinations of persons in their 
several localities to make similar threats to them; to use the daily press in the local- 
ities where such wholesale dealers reside and do business to announce and advertise 
the said boycotts against the hats of the plaintiffs and said wholesale dealers, and 
thereby make the same more effective and oppressive, and to use the columns of their 
aaid papier, the Journal of the United Hatters of North America, for that purpose, and 
to describe the acts of their said agents in prosecuting the same. 

And then followed the averments that the defendants proceeded 
to carry out their combination to restrain and destroy interstate 
trade and commerce between plaintiffs and their customers in other 
States by employing the identical means contrived for that purpose; 
and that by reason of those acts plaintiffs were damaged in their 
business and property in some $80,000. 

We think a case within the statute was set up and that the demur- 
rer should have been overruled. 

Judgment reversed and cause remanded with a direction to proceed 
accordingly. 

True copy. — Test: 

Clerk Supreme Court, TJ, S, 
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OPINION OF THE STJFEEME GOTJET OF THE DISTEIGT OF COLTJM- 
BIA IN THE CASE OF THE BUCK STOVE AND EANGE COMPANY 
V. THE AMEEICAN FEDEEATION OF LABOE. 

Supreme Court of the District of Columbia. 

The Buck Stove and Range Company, Plaintiff, v. the American 
Federation of Labor et al., Defendants. 

Conspiracy; Boycott; Injunction Pendente Lite Granted. 

1. In a suit to enjoin an alleged unlawful combination and conspiracy on the part of 

defendants and others associated with them to destroy the plaintiff's business by 
means of a boycott, Held upon a review of the record, including the bill and answer 
and the affidavits filed by the plaintiff and the defendants, that the existence of 
such an unlawful combination or conspiracy on the part of defendants and others 
was clearly shown, and an injunction pendente lite granted restraining the defend- 
ants as prayed in the bill of complaint. 

2. A boycott defined to be "a combination of many to cause a loss to one person by 

coercing others, against their will, to withdraw from him their beneficial business 
intercourse through threats that, unless others do so, the many will cause serious 
loss to them," following Toledo, etc., Ry. Co. v. Penn. Co., (54 Fed., 730); and 
such combinations declared unlawful. 

In Equity, No. 27,305. Decided December 17, 1907. 

Hearing on a motion for an injunction pendente lite. Granted. 

Mr. J. J. Darlington, Mr. James M. Beck, and Mr. Daniel Davenport 
for the complainant. 

Mr. J. H. Ralston, Mr. F. L. Siddons, and Mr. T. C. Spelling for the 
defendants. 

Mr. Justice Gould delivered the opinion of the court: 

The bill of complaint in this case was filed by the Buck Stove and 
Range Company, a corporation organized under the laws of Missouri, 
and having its principal place of business at St. Louis, in that State, 
against the American Federation of Labor, a voluntary association, 
having its headquarters in this city, Samuel Gompers, of this city, 
individually, and as a member of, and the president and agent of, and 
as a member of the executive council of said Federation, Frank Morri- 
son, individually, and as a member of and secretary and agent of said 
council, and nine others, individually, and as the remaining members 
of said council; also the Electrotype Molders' and Finishers* Union, 
No. 17, a voluntary association, having headquarters in this city, 
together with certain individuals, comprising its officers and executive 
board. 

The bill states substantially as follows: That the plaintiff has a 
capital of about $950,000; has been carrying on the business of manu- 
facturing stoves and ranges consecutively since 1846; that it has cus- 
tomers in all the Territories and nearly all the States of the Union to 
whom it sells its product to the amount of about $1,250,000 annually, 
nine- tenths of its said product being sold outside the State of Missouri; 
hat about 60 per cent of its product is sold to retail merchants in 
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various places throughout the States and Territories, while 40 per cent 
is sold to a class of merchants who contract annuallj^ for their year's 
supply; that in the manufacture of its product at its factory in St. 
Louis, the business is divided into departments, as follows: molding, 
cleaning, mounting, steel-range mounting, nickel or polishing, enamel- 
ing, and shipping departments ; that the average number of workmen 
on its pay roll is 750 per day, of whom 75 are in the nickel department, 
which is an essential branch in the manufacture of the completed- 
product, which, if stopped, would bring the work of the factory to a 
standstill; that the plaintiff runs what is called *'an open shop,'' 
employing both union and nonunion men, without discrimination, and 
has several hundred union men working for it in harmonious and 
satisfactory relations; that the plaintiff is a member of a voluntary 
association of stove manufacturers, called the Stove Founders' 
National Defense Association, which said association has an agree- 
ment with the Iron Molders' Union of North America which, generally 
stated, provides for a settlement of matters in controversy by arbitra- 
tion, pending which neither party to the dispute shall discontinue 
business relations; that said association also has an agreement with 
the Metal Polishers, Buffers, Platers, Brass Molders, and Brass and 
Silver Workers' International Union of North America, providing for 
the adjustment of all difficulties that may exist between the polishers 
and otner members of said union and their employers ; that this agree- 
ment was entered into at the instance of said metal polishers' union 
about fourteen years ago, and many grievances have been adjusted 
under it and that plaintiff' has faithfully observed and kept such 
agreement; that by its terms, a dispute arising between a member of 
said association and said union, which can not be amicably adjusted, 
is referred to the presidents of the two bodies, and if they can not 
adjust it, to a conference committee, whose decision shall be final and 
binding for the term of twelve months, pending which conference 
report, work shall proceed as usual. 

The bill thereupon proceeds to state, with great fullness, the orga*ni- 
zation and much of the history of the American Federation of Labor, 
alleging that its membership comprises more than two millions of per- 
sons residing in the District of Uolumbia and in the several States and 
Territories of the United States, and in all places where the various 
customers aforesaid of the plaintiff reside and do business; that its 
members are associated together under a writteu constitution or arti- 
cles of agreement, of which a copy is annexed to the bill; that the 
individual persons, members of said association under said constitu- 
tion, are suodivided and associated together according to their respec- 
tive occupations and residence in particular districts into numerous 
subordinate groups or associations of unions, so called, under names 
indicating, generally, the trade or occupations of the members, and 
holding certificates of affiliation with, and membership of said Ameri- 
can Federation of Labor; that these comprise 120 national or inter- 
national unions, so called (of which the Brotherhood of Foundry 
Employees is one, and the Metal Polishers, Buffers, Planters, Brass 
Molders, and Brass and Silver Workers' International Union of North 
America is another, and the Iron Molders' Union of North America is 
another), composed of 27,000 local unions, so called; 36 State feder- 
ations, or combinations, so called; 530 city central labor unions, so 
called; and 631 federal local unions, which are not included in said 
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national and international unions, and hold certificates of membership 
directly from said American Federation of Labor; that each of these 
subordinate associations has a secretary, and a number of agents or 
officers, who act in behalf of its members, in concert with, and in 
obedience to the directions of the said American Federation of Labor 
and its executive officers and agents, to aid them in carrying out their 
purposes in boycotting the business of individuals ana concerns 
selected by them for that purpose, and many of them own and publish 
magazines or journals, wnich they employ for that purpose, and in 
which they publish the names of such individuals and concerns ; that 
its revenues are derived from a per capita tax levied upon all its mem- 
bers ; that Samuel Gompers is its president and as such exercises super- 
vision of all its affairs and operations, and is its general representative 
and agent ; that the said Frank Morrison is its secretary, having charge 
of all books, papers, and effects of its general office, conducting the 
correspondence pertaining thereto, and forwards, every six months to 
the 27,000 secretaries of all of its subordinate organizations, a list of the 
names and addresses of the secretaries and organizers of all such organ- 
izations, and sends out monthly a copy of the American Federationist, 
a monthly publication of such Federation, to each aflBUated body ; that 
the offices and headquarters of said Federation are in Washington, 
District of Columbia; that under its constitution the executive council 
is authorized and empowered to approve of and declare boycotts of 
individuals and concerns, and is required to prepare and present at its 
annual convention a statement in printed form of the details leading 
up to any pending boycotts approved by them; that this annual con- 
vention is held annually on tne second Monday of November and is 
composed of delegates from said national and international unions, 
State federations, city central unions, and federal labor unions, who 
are chosen by the several bodies which hold certificates of member- 
ship in the said Federation of Labor; that at said convention its 
president is required to appoint a committee on boycotts from among 
the delegates to which are referred all resolutions relative to the boy- 
cotting of individuals or concerns whose business is to be attacked ; 
that during the twenty years of its existence the said Federation has 
repeatedly declared boycotts against the business and product and 
customers of numerous individuals and concerns, and nas actually 

{)rosecuted the same by using the combined power of the association 
or that purpose, and has thereby greatly injured them and compelled 
them to yield to its demands, and has widely published and proclaimed 
this fact in order to add to the effectiveness of such attacks upon others 
and the destructiveness of its attacks is well known to the customers 
of the plaintiff and to the public generally; that in the last twelve 
years said executive council has, upon the application of particular 
unions belonging to it, approved of, and declared boycotts of individ- 
uals and concerns in 408 instances. The bill proceeds to set forth 
extracts from a report of the executive council made to the convention 
in 1895, which report was adopted by the convention, showing the 
war-like character of these boycotts, the purpose of their employment, 
and their effectiveness ; also the recommendation of the committee on 
boycotts at the convention held on November 20, 1905, which was also 
adopted by the convention, which reads in part, as follows: 

We must recognize the fact that a boycott means war, and to successfully carry out 
a war we must adopt the tactics that history has shown are most successful in war. The 
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greatest master of war said that "war was the trade of a barbarian, and that the secret 
of success was to concentrate all your forces upon one point of the enemy, the weak- 
est, if possible." In view of these facts, the committee recommends that the State 
federations and central bodies lay aside minor grievances and concentrate their efforts 
and enerc:ies upon the least number of unfair parties or places in their jurisdiction. 
One would be preferable. If every available means at the conmiand of the State 
federations and central bodies were concentrated upon one such, and kept up until 
successful, the next on the list would be more easily brought to terms and within a 
reasonable time none opposed to fair wages, conditions, or hours but would be brought 
to see error of their ways and submit to the ine\itable. Under the present system 
our efforts are largely wasted and our ammunition scattered. Let us reduce the lx>y- 
cotts to the lowest possible number and concentrate our efforts upon these, and we 
feel certain better results will be obtained. 

Again, the committee on boycotts at the convention of the Feder- 
ation held in November, 1906, made the following report and rec- 
ommendation, which were adopted by the convention: 

We believe that some measure must be adopted to find out if the national, inter- 
national, and local unions who are responsible for the boycott?, are doing their duty 
to bring about the desired results. Tnerefore we recommend that the organizations 
that have firms on the "We don't patronize" list of the American Federation of Labor, 
beginning Januarv 1, 1907, report every three months to the executive council of 
the American Federation of Labor what efforts they are making to render the boycott 
effective. Failure to report for six months shall be sufficient cause to remove such 
boycotts as are not reported on from the "We don't patronize" list. 

The bill next avers that the defendant, the American Federation 
of Labor, edits and distributes monthly from Washington to its vari- 
ous subordinate associations, and its individual members, and to the 
public generally, the monthly journal heretofore mentioned, in each 
and every copy of which there appear^ a notice that particular con- 
cerns, upon the application of particular unions named, and after 
due investigation and attempted settlement have been declared 
"unfair'' bv the executive council and requesting the secretaries of all 
its 27,000 local unions to read such notice at the meetings of their 
unions, and requesting the labor and reform press of the country to 
copy it, which notice is signed by the said Gompers as president of 
the said Federation of Labor in behalf of it and all its members; that 
this notice is so published for the purpose of designating the con- 
cerns so named and of notifying their customei-s ana the public gen- 
erally and all the members of said 27,000 local unions that they are 
to be treated by them as unjust and hostile to the union upon whose 
application such action is based, and that their business, products, 
and customers are to be boycotted by each and all the members of 
the American Federation of Labor and their friends and sympa- 
thizers, and that the whole power of its vast organization is to be 
used against them to injure and destroy their business thereby, and 
that all the members of the said Federation are to abstain from pur- 
chasing or using said products and from dealing with any person 
who purchases, nandles, or uses said product; that in the successive 
montnly issues of said Federationist, under the heading *'We don't 
patronize,'' an official list of individuals and concerns, which in pre- 
vious issues have been declared '^ unfair," and which are to be Doy- 
cotted, is published; that this list is prefaced by the statement that 
when '' application is made by an international union to the American 
Federation of Labor to place any business firm upon the ^We don't 
patronize' list, the international union is required to make a full 
statement of its grievances against such company, and also what 
effort has been made to adjust the same. The American Federation 



222 SHERMAN ANTITRUST LAW. 

of Labor then uses every endeavor to secure an amicable adjustment 
of the matter in controversy, either through correspondence, or by 
having a|duly authorized representative of the American Federation 
of Labor interview such firm for that purpose. After having 
exhausted in this way every effort to amicably adjust the matter, 
and without success, the application, together with a full history of 
the entire matter, is submitted to the executive council of the Ameri- 
can Federation of Labor for action as it may deem advisable. If 
approved, the firm's name appears on the 'We don't patronize' list 
in the next issue of the American Federationist. An international 
union is not allowed to have published the names of more than three 
firms at any one time. Similar course is followed when application 
is made by a local union directly affiliated with the American Federa- 
tion of Labor. Directly affiliated local unions are allowed the publi- 
cation of but one firm at one time. When application is made by a 
central labor union, on behalf of any one of its affiliated local unions, 
the application is taken up with the international union of saici 
local for its approval, or othei*wise, before any action is taken b}^ the 
American Federation of Labor. If the application is approved by 
the international union, similar course is roUowed as above. Cen- 
tral bodies are allowed to have published the name of but one con- 
cern at any one time. Union workingmen arid workingwomen and 
sympathizers with labor have refused to purchase articles produced 
by the following firms — labor papers please note changes from month 
to month and copy:" 

That the object of this statement is to represent to and create the 
impression among all persons to whom knowledge of it shall come 
that the firms whose business is to be so attacked have had trouble 
of some sort with the particular named subordinate organizations 
of the said the American Federation of Labor and that the mat- 
ter has been carefully investigated by its executive council and an 
opportunity afforded the designated firm to present its side of the 
controversy, and that the executive council has endeavored to adjust 
the same before approving of the attack upon the business of such 
firm and bringing to bear the great power, tlu-ough its combinations, 
of the organization in aid of it, and nas failed in such endeavor, and 
that it considers the attack justifiable and by so representing the 
matter to the public to increase thereby the effectiveness of its attack. 

That the limitation of the number of firms allowed on such list is 
by direction of the said the American Federation of Labor in conven- 
tion assembled, and is for the express and declared purpose of concen- 
tration of attack upon them, in order that the injury to the firms on 
the list may be the greater, and their subjection may thereby be 
more speedily accomplished. 

The bill next sets out the existence of the organization of ''Metal 
Polishers, Buffers, Platers, Brass Holders, and Brass and Silver 
Workers' International Union of North America, which is affiliated 
with and is a component part of the American Federation of Labor. 
It is composed of more than a hundred and thirty local unions, dis- 
tributed throughout the United States, one of which is called Local 
No. 13, located in St. Louis, of which one Ed. Loberman is an officer 
and business agent, and also vice-president of said international union. 
The said metal polishers, etc., international union publishes a monthly 
magazine called The Journal, and its executive board has power, 
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upon the application of any of its local unions, to declare a boycott 
against any mdividual or concern and to insert it in its paper, in an 
'unfair' list, the name of such individual or concern. for the purpose 
of making such boycott effective against him or it; that many or the 
members of said local union were in the employment of the plaintiff 
in its nickle or polishing department, and were a majority of the 
metal polishers, ouffers, and platers in its employment during the 
month of August, 1906, and were bound by the terms of their agree- 
ment, made through their international union, with the Stove Found- 
ers' National Defense Association, and the plaintiff, its member, hereto- 
fore referred to; that on August 29, 1906, without previous notice to 
the plaintiff and without any conference with the plain tiflF, and in viola- 
tion of said agreement between said Stove Founders' National Defense 
Association and its members and the said Metal Polishers' Interna- 
tional Union, the polishers in the employ of the plaintiff in its nickle 
or polishng department, who were members of said Local No. 13, struck 
and left the employment of the plaintiff in a body, and without 
waiting for the adjustment of any grievance which they might claim 
to have against the plaintiff, '^ discontinued operations" and did not 
proceed with the business in the ordinary manner as they were 
required to do by the terms of said agreement; that this action was 
taken in pursuance of a vote of said Local Union No. i3 upon instruc- 
tions given to them by one Grout, the president of said Metal Polishers' 
International Union, in violation of said agreement between the 
said Stove Founders' Defense Association, and was for the purpose 
of forcing the plaintiff, against its will and business interests, to run 
its nickel or polishing department only nine hours per day instead of 
ten hours per day, although the other departments m its factory were 
working, and its machinery running ten hours per day, and although 
its principal competitors in the manufacture or stoves were working 
their nickel and polishing departments on a ten-hour basis; and 
although its polishers, buffers, and platers were paid by the piece 
and were earning high wages; that to accomplish this end the said 
Grout and said striking employees, acting under his instructions, and 
the members of said Local Union No. 13, conspired together to pro- 
cure the declaration of a boycott against the plaintiff s product by 
said local union and bv the international union, and by the Metal 
Trades Council, No. 1 , of St. Louis, one of the subordinate unions of the 
American Federation of Labor, and by the central trades and labor 
unions of St. Louis, and by the said the American Federation of Labor, 
and to procure the united action of all labor unions in the country, and 
their sympathizers, to aid them in carrying out said boycott, and to 
prevent the plaintiflF from carrying on its business, and to prevent 
the plaintiff from selling and disposing of its product to its customers 
throughout the country and to intimidate and coerce its customers 
from buying, selling, handling, or using its product until iib should 
yield to their demands and run its nickel and polishing department 
only nine hours per day; that thereupon the said executive board of 
said metal polishers, etc., internationgil union, upon the application of 
said Local tjnion No. 13, declared a boycott against the plaintiff and 
its product and inserted the plaintiff's name on its '^Unfair" list, and 
published the same in said list in its paper. The Journal, and instructed 
its delegates to the convention of tne American Federation of Labor 
to indorse its said boycott, and the said Local Union No. 13 also 
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declared a boycott against the plaintiflF and its product and produced 
the indorsement of said boycott by the Central Trades and Labor 
Union of St. Louis and the Metal Trades Council of St. Louis, subor- 
dinate labor unions of the said American Federation of Labor. 

The bill further alleges that the defendants, their confederates and 
agents, to carry out their .conspiracy to boycott and destroy the 
plaintiflF' s business and restrain the sale and shipment of its product 
to its customers in the various States and Territories of the Union, 
distributed among the customers of the plaintiflF and the various 
subordinate unions of the American Federation of Labor a false and 
misleading circular in which it is stated that the metal polishers of 
Local No. 13 were compelled to strike because said plaintiflF insisted 
on the said poUshers returning from the nine-hour to the ten-hour 
workday, altnough in June, 1904, the members of the above-named 
union had secured the nine-hour workday, and also reciting an ina- 
biUty to agree on the part of the international union and the Stove 
Founders' National Defense Association after several conferences; 
that in the month of December, 1906, the defendants, their confed- 
erates, and agents, as a means of carrying out said conspiracy, dis- 
tributed among the customers of the plaintiflF and the public gener- 
ally thousands of other false and misleading circulars to practically 
the same eflFect • that the statements in said two circulars that the 
said metal polishers were on August 27 and 29, 1906, compelled to 
strike on account of the management of the plaintiflF insisting on 
their returning from a nine-hour to a ten-hour day; that in «nine, 
1904, the said members, employed by plaintiflF, secured the nine-hour 
workday; that it was after working the nine-hour day for eighteen 
days that a notice was posted in the polishing department informing 
the men that on and after January 1st said department, would run 
ten hours per day, and that when the men returned to work after 
said date triey immediately notified the firm that they would work 
the ten-hour day under protest, or until such time as the Interna- 
tional Polishers' Union and the Stove Founders' National Defense 
Association could agree upon a settlement, are, false and made for 
the purpos? of exciting prejudice and hostiUty against the plaintiflF. 

The bill next avers tnat as a further step in carrjdng out said con- 
spiracy to boycott and destroy the plaintiflF's business defendants, 
their confederates, and agents have notified plaintiflF's customiers to 
whom shipments of stoves have been made that it and its product 
had been declared '^unfair" to organized labor, and have threatened 
them with loss of patronage and business if they continued to sell 
the product of plaintiflF. The bill recites instances as illustrations of 
this action on trie part of the union. 

The bill next recites the proceedings of the annual convention of 
the defendant, the American Federation of Labor, at Minneapolis, in 
November, 1906, which convention was composed of 298 delegates 
from its various subordinate organizations, including 84 national 
and international unions, 21 State federations, 62 city central labor 
unions, and 16 federal unions; that one of the international unions 
so represented by delegates was the said International Metal Pol- 
ishers' Union; that another international union so represented was 
the Iron Molders' Union, and that another international union so 
represented was the International Brotherhood of Foundry Employ- 
ees; that one of the delegates from the said International Metal Pol- 
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ishers' Union was A. B. Grout, its president; that one of the delegates 
from said Iron Holders' Union was one George H. Digel; that the 
delegate from the International Brotherhood of Foundry Employees 
was one George Bechtold, of St. Louis; that one of the city central 
labor unions so represented in said convention was the said Central . 
Trades and Labor Union of St. Louis, and that its delegate was one 
Edward J. McCullen, of St. Louis; that in pursuance of its constitu- 
tion the defendant, said Samuel Gompers as its president, appointed 
the committee on boycotts in said convention, which incluaed the 
said. A. B. Grout, president of said International Pohshers' Union, 
and the said Gteorge M. Digel, delegate from said Iron Holders' Union; 
that said George Bechtold, the delegate from the International 
Brotherhood of Foundry Employees, as a means of carrying out 
said conspiracy, introduced in said convention the following resolu- 
tion, which was by the said Gompers at once referred to said com- 
mittee on boycotts: '* Whereas the Buck's Stove and Range Com- 
pany, of St. Louis, which is owned and controlled by J. W. Van 
Cleave, president of the Manufacturers' Association, has persistently- 
discriminated against members of the Foundry Employees' Union 
to the extent of discharging every man as soon as it became known 
that he was a member of said union; therefore be it resolved, that 
the product of the above-named factory be placed on the ^We don't 
patronize' Kst of the American Federation of Labor." That said 
committee on boycotts thereupon, as a step in and means of carrying 
out said conspiracy, reported back said resolution to the convention 
and recommended that it be referred to the executive council, which 
said council at its next meeting in March, 1907, at Washington, D. C., 
in accordance with the instructions of said convention and as a 
means of carrying out said conspiracy, placed the name of the plain- 
tiff and its product upon the '^ We don't patronize" list of the Ajneri- 
can Federation of Labor, and directed the publication thereof in 
said Ust in the American Federationist in its succeeding issues; that 
immediately thereafter the defendants, as a step in and means of 
carrying oUt said conspiracy, distributed widely throughout the 
United States among the members of said the American Federation 
of Labor and among the plaintiff's customers, their patrons, and the 
public generally many thousands of circulars stating that the execu- 
tive council of said federation had placed the Buck's Stove and Eange 
Company, of St. Louis on the ^^imfair" Ust and that publication of 
said concern would be made in the ^*We don't patromze" Ust com- 
mencing in the May issue of said periodical, and that said plaintiff's 
name and product has appeared m the issues of said paper subse- 
quently. 

The bill further avers that the action of the defendants in so placing 
the name of the plaintiff upon the ^*We don't patronize" Ust of the 
American Federation of Labor, and boycotting its product as afore- 
said, which product is largely made by members of the Iron Holders' 
Union, one of the subordinate organizations of said American Federa- 
tion of Labor and who are members of it in the employ of the plaintiff, 
and to whom the plaintiff is pajdng large sums of money as wages 
therefor, and in brmring to bear against the plaintiff's business and 
product the combined power to boycott of the whole of the member- 
ship of the said American Federation of Labor, is in direct violation of 
40139—08—15 
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the agreement made and now existing between the said Iron Holders' 
Union and the Stove Fomiders' National Defense Association, includ- 
ing the plaintiff, one of its members, and of said agreement between 
the said International Metal PoUshers^ Union, one of the subordinate 
organizations of the American Federation of Labor, and the said 
Stove Founders' Association, including the plaintiflF, one of its mem- 
bers, and is for that reason a wrongful and unlawful act; that neither 
the plaintiflF nor any of its officers knew or ever had heard of such a 
union as the Foundry Employees^ Union until after said action by 
. said convention; that so far as it or they then knew or now know 
none of its employees were ever members of such union; that it had 
never had any trouble with any person in its employ or seeking 
employment ^om it on account of such membership; that no com- 
plamt had ever been made by any person of any ^ievance which 
said union had or claimed to have against the plaintiflF, and that no 
person now or formerly in its employ is or was a member of such union, 
and that the statement in said resolution that the plaintiflF has dis- 
criminated against members of the Foimdry Employees' Union to 
the extent of discharging every man as soon as it became known that 
he was a member of said union is false 

The bill next recites the pubUcation in the Federationist for May, 
1907, of a special notice to all its affiUated unions, over the signatine 
of the defendant Gompers as president of the American Federation 
of Labor, that the plaintiflF had been declared '^unfair" at the request 
of said Brotherhood of Foimdry Employees after due investigation 
and attempt at settlement, with a request to all the secretaries of 
its 27,000 local unions to read the notice at the meetings of their 
unions, and with the further request to the labor and reform press 
of the whole country to copy such notice; that to increase the enect- 
iveness of their action this pubUcation was prefaced by the deliber- 
ately false statement that the American Federation of Labor, through 
correspondence or by duly authorized representatives, had sought 
an interview with the plaintiflF for the purpose of ascertaining the 
plaintiflF's version of the alleged matter in controversy with said 
brotherhood of Foundry Employees, and that, having exhausted 
in this way every eflFort to amicably adjust the matter, and with- 
out success, the application of the Brotherhood of Foundry Em- 
ployees, together with a full history of the entire matter, has been 
submitted to the executive council of the American Federation 
of Labor, and that, being approved by them, the plaintiflF^s name 
is hereafter to appear on the We don't patronize'' list of the Ameri- 
can Federationist; that said statement is maUciously false, the 
said federation having never sought an interview with the plaintiflF 
in regard to any controversy with the Brotherhood of Foimdry 
Employees or brought it to tne attention of the plaintiflF that said 
union had or claimed to have any grievance with the plaintiflF; that 
the reason defendants put plaintiff upon the '^unfair" list at the 
instance of the Brotherhood of Foundry Employees was because 
there were already upon said Ust the names of three other fitrms 
which had been placed there upon the apphcation of said Inter- 
national Polishers' Union, and its quota of such names was full; that 
the said action in placing and continuing plaintiff's name and its 
product upon the said "We Don't Patromze" list and giving notice 
through said Federationist to the various subordinate lodges belong- 
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ing to said Federation of Labor was an instruction to every one of the 
2,000,000 individual members thereof to refrain from purchasing the 
product of the plaintiff and from patronizing any dealer who shojiild 
buy from plaintiff, and that shortly thereafter plaintiff and its cus- 
tomers received and still are receivmg many notifications from such 
subordinate unions to that eflFect, and stating that such instructions 
would be obeyed bv their members, one of them being the Electrotype 
Holders' and Finishers' Union No. 17, of Washington, D. C, one of tne 
defendants. 

The bill thereupon sets out specific instances in which commercial 
establishments which had for a long time been customers of the plain- 
tiff under annual contracts have been coerced into ceasing to be such 
customers by subordinate organizations of the said Federation of 
Labor imder threats of loss of patronage of the members of said union 
if they continued to handle plaintiflF's goods; it also sets out a large 
number of places in which the defendants have caused similar notices 
to be given to plaintiflF's customers by committees from the unions in 
their respective locaUties subordinate to the American Federation of 
Labor. 

The bill next sets out certain pubUcations in the Journal, the organ 
of the Metal Polishers' Union, over the signature of A. B. Grout, presi- 
dent of said International Metal PoUshers' Union, stating that the 
plaintiff was on the '^Unfair" list, and urging members of organized 
labor to continue to boycott against the plaintiff's product; that by 
means of the acts done by the defendants in pursuance of said com- 
bination or conspiracy, the plaintiff has suffered great and irreparable 
damage, and that in many places its trade and commerce with its 
customers in the Territories and various States of the Union have 
been greatly restrained and diminished, and that if defendants 
are permitted to continue to carry out said conspiracy, that the 
damage to plaintiff will be irreparable in that the same can never be 
fullv ascertained, and for the further reasoi^ that said defendants and 
eacn and all of them are unable to respond in damages; that the 
American Federation of Labor is composed of many thousands of 
mdividuals, and that the plaintiff does not know the names or ad- 
dresses of them in the District of Columbia, other than those named 
in this bill, who, by reason of their membership in and their official 
connection with, and their maturity to act for and in behalf of all the 
rest, and their share in and official responsibiUty for the doing of the 
acts in carrying out said conspiracy against tne plaintiff, are thor- 
oughly representative of and stand in the places of all the rest of said 
members, whether within or without the District of Columbia; that it 
would require a great many actions at law to recover the damages 
which win be the result of such conspiracy, and the plaintiff has no 
plain, adequate, or speedy remedy at law. 

The Drayers are for an injunction from conspiring to prevent the 
plaintin from carrying on its lawful business; from boycotting the 
plaintiff's business or the profits of its factory, or any person, firm, or 
corporation for the purpose of preventing the regular operation and 
conduct of plaintiffs business; from printing, publishing, or dis- 
tributing through the mails or by any other means any copy of the 
Federationist containing anjr statement that plaintiff or its product 
is on the '*We don't' patronize" or ^^ Unfair "^Usts of the American 
Federation of Labor; rrom threatening or intimidating the customers 
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of the plaintiflf or the public by any of the means alleged in the com- 
plaint, and from in any manner carrying on said conspiracy to 
restrain and prevent the plaintiff from carrying on trade and com- 
merce in its products with its customers in the Territories and various 
States of the Union. 

All of the defendants joined into an answer to said bill. Subse- 
quently, on October 28, 1907, the plaintiff filed its petition setting 
up that the defendants and their associates were continuing the 
wrongful acts set forth in the bill, the allegations of which were made 
a part of the said petition, and praying for an injunction pendente 
lite. Upon this petition a rule to show cause whv such an injimction 
should not be issued was granted, to which the defendants, on Novem- 
ber 15, 1907, made return by filing an amended answer to the bill 
and by filing certain affidavits, mth the petition the plaintiflf filed 
a large niunber of aflSdavits, which have been printed and form a 
book of 312 pages. Without attempting to even simunarize the 
contents of these aflSdavits (each of which I have carefully read), 
it mav be stated that they fairly substantiate the allegations con- 
tained in the bill. From them I deduce the following: 

Prior to January 1, 1906, out of 750 men in plaintiff's employ, 75 
worked in the polishing department, being paid by the piece. Of 
these a majority were members of the Metal Polishers, Buffers, and 
Platers' Local Union, No. 13, of St. Louis. Plaintiffs' business was 
conducted on the principle of an /'open shop^^that is, imion and 
nonunion men were employed without discrimination. The work 
was ten hours in all departments, as it was with a majority of those 
engaged in the same line of business in St. Louis. It may be fairly 
inferred from the aflidavits that prior to January 1, 1906, the metal 

Eolishers, being paid by the piece, had been accustomed to quit work 
efore the expiration of the ten hours, or when they had earned $4 
for the day's work. On the date mentioned a notice was posted 
requiring the men in this department to work ten hours. They 
continued to so work imtil August 29, 1906, when those who were 
members of the said local imion struck, without previous notice to 
the plaintiff. At the date the local imion was a member of the 
National Metal PoUshers, Buffers, Platers, etc.. Union, and the 
plaintiff was a member of the Stove Founders' National Defense 
Association, between which there was an agreement, filed as Exhibit 
'^A" of the bill which, according to its recitals, was entered into 
''with the view of promoting harmony" between the members of the 
respective bodies, and ''adjusting any grievances that may arise" 
by conciliation and arbitration. In this agreement is a provision 
that pending the adjudication of disputes "neither party shall dis- 
continue operations, but shall proceed with business m the ordinary 
manner." Shortly after the strike, Local Union No. 13 put plaintiff 
on the "Unfair list" and on September 6, 1906, sent circulars to the 
local unions throughout the country affiliated with the International 
Polishers, etc., Umon, in which it was requested that those receiving 
the circular would "appoint committees to visit dealers handling 
stoves and ranges of said firm, and request them to cease handling 
said goods, also have them write the firm a letter to that effect." On 
November 6, 1906, the said local union also sent circulars to dealers 
handling plaintiff's products calling attention to the "unfairness" 
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of the firm and requesting them to cease handling such products. It 
also caused to be printed and circulated handbills in the following, 
or similar language: '^ Notice! Unfair. The Buck's Stove and 
Range Company, St. Louis, Mo. Do not purchase of said firm. 
Strike indorsed bj Metal PoUshers' International Union.'' These 
handbills were distributed to plaintiff's customers and in some 
instances posted upon the fronts of their stores. 

The action of Local Union No. 13 in placing plaintiflF upon the 
^'Unfair Ust" was ixidorsed by the International Union of Metal 
Polishers, pf which it was a constituent body, by the Central Trades 
and Labor Union of St. Louis and by the Metal Trades Council of St. 
Louis and vicinity. Notices and communications were also pub- 
lished in the Journal, the official organ of the International Metal 
Polishers, etc.. Union, urging the prosecution of the boycott against 
plaintiff. 

The annual convention of the defendant, the American Federation 
of Labor, was held at Minneapolis, Minn., November 12th to 24th, in- 
clusive, 1906. George Bechtold was present as delegate from the Inter- 
national Brotherhood of Foundry Employees; A, B. Grout, from 
the International Metal Polishers, etc., Umon^ and George M. Digel, 
from the Iron Molders' Union. The president, the defendant, 
Gompers, appointed a committee on boycott, as provided by the 
constitution of said Federation, on which were said Digel and Grout. 
Bechtold introduced the following resolution: ^^ Whereas, The Buck's 
Stove and Range Company, of St. Louis, Mo., which is owned and 
controlled by J. W. Van Cleave, president of the Manufacturers' 
Association, has persistently discriminated against members of the 
Foundry Employees' Union to the extent of discharging every man 
as soon as it became known that he was a member of said union- 
therefore be it Resolved, That the products of the above-named 
foundry be placed on the ^ We Don't Patronize' list of the American 
Federation of Labor," which was duly referred to said committee on 
boycott. A majority of the committee recommended its reference 
to the executive council in accordance with article 9, section 4, of 
the constitution. A minority recommended immediate action, for 
the reason, among others, that *Hhe attitude of the president of the 
company toward organized labor is well known, he being the presi- 
dent of the Citizens Industrial Alliance of St. Louis and first vice- 
president of their national association. At the present time the 
metal polishers, buflFers, and platers are out on strike, and have been 
since August 29, to resist an increase of working hours from nine 
(which they had worked under for eighteen months) to ten per day. 
Mr. Van Cleave withdrew his patronage from a printing firm, that 
had done his work for a year, when it granted the eight hour day to 
its employees, and issued a circular to all business men calUng upon 
them to do the same. This leaves no doubt as to his attitude toward 
organized labor." President Gompers ruled the minority report 
to be in conflict with the constitution and the majority report, 
amended by approving the report of the committee and instructing 
the executive committee to take action at the earHest possible 
moment, was adopted. At a meeting of the executive council of the 
said Federation, held March 18-23, 1907, at Washington, D. C, that 
body gave its indorsement to the resolution declaring plaintiff 
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''Unfair'' and it was so published in the May number of the American 
Federationist, the official organ of the said Federation in the following 
form: 

SPECIAL NOTICE. 

Washington, D. C, April 25^ 1907. 
To all Affiliated Unions: 

At the request of the unions interested, and after due investigation and attempt at 
settlement, the following concern has been declared unfair: - 
Buck's Stove and Range Company, St. Louis, Mo. 

Secretaries are requested to read this notice at union meetings and Labor and 
Reform Press please copy. 

Fraternally, yours, Samuel Gompkrs, 

President American Federation qf Labor. 

In the subsequent issues of said periodical the name of plaintiff 
appears on what is termed the "We don't patronize" Ust. 

There is no evidence in the record that the Brotherhood of Foundry 
Employees or the Foundry Employees' Union, on whose behalf the 
resolution purports to have been introduced at the MinneapoUs con- 
vention, had ever presented any grievance to said plaintiff, or, in 
fact, had had any controversy with it on any subject whatever. 
The general manager, superintendent, assistant supermtendent, and 
foreman of the polishing department of plaintiff state under oath 
that they not only never discriminated against members of such 
union, but never knew the plaintiff had such members in its employ. 
Bechtold, who introduced the resolution, and who is secretary-treas- 
urer of the International Brotherhood of Foundry Employees, makes 
an affidavit for the defendants, in which he admits no attempts to 
adjust any alleged trouble between his organization and plaintiff 
was made, and gives as a reason the ''arbitrary, uncomprimismg, and 
unfriendly attitude'' of Mr. Van Cleave, the president of plaintiff, 
manifested at a conference held October -24, 1906, after the strike of 
the metal poHshers, .between himself and representatives of said 
International Metal PoUshers, etc.. Union and the Central Trades 
and Labor Union of St. Louis. In this connection it should be 
noted that under the practice of the American Federation Labor 
an international union was not allowed to have published the names 
of more than three firms on the ''We don't patronize" list at one 
time, and that the International Metal Polishers, etc.. Union had its 
quota full at the time of the strike of Local No. 13. 

The effects upon the business of plaintiff of the action of Local 
Union No. 13, its circulars and pubhcations, the indorsement of its 
action by the Central Trades and Labor Union of St. Louis, and the 
International Metal PoHshers, etc.. Union, and the indorsement of its 
action by the defendants and the publication thereof in the Federa- 
tionist, are specifically set forth in the affidavits filed with the petition 
for the rule. Time and space render it impracticable to even mention 
idl the instances in which such action has resulted in the loss of cus- 
tomers to plaintiff. In some instances these customers were under 
contract with plaintiff, as in the case of the Strauss-Miller Company, 
of Cleveland, Ohio, set forth in paragraph 19 of the bill, which com- 
pany abandoned its previous relations with the plaintiff under threat 
of a total loss of patronage of more than 60,000 persons, members of 
the United Trades and Labor Council of Cuyanoga County, Ohio, 
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which is one of the city, central labor unions of the defendant, the 
American Federation of Labor. Another typical instance is dis- 
closed by the affidavit of Ovid B. Sailors, secretary and treasurer of a 
firm doing business in South Bend, Ind., which had been a customer 
of plaintiff for several years. He makes oath that on October 3, 1907. 
he was notified by a committee of No. 330, Metal Polishers' Local 
Union^ of South Bend, to discontinue the sale and advertising of 
plaintiff's stoves and ranges, and that, thereafter, on October 18, his 
nrm was published in the local labor papers by means of a large dis- 
play advertisement, as having been placed on tne Unfair Ust, and that 
on the following day a circular appeared, under the signature of Local 
Metal Pohsher^ Union, No. 330, stating that ^^The outfitting house of 
Sailor Bros, has been placed on the Unfair list on account of their 
continuing to handle the Buck stoves and ranges. * * * ^j 
members and friends of organized labor are asked to read and heed 
the above.'' In the case of Alonzo Miller, a customer of plaintiff at 
Stanton, 111., the local union not only threatened to boycott Miller, 
but voted to fine any miner who bought a range or heater of him 
which he had purchased from plaintiff. Another witness, who had 
been a sales manager of plaintin for eleven years, swears that he had 
seen and talked with 70 customers of plaintiff who had been visited by 
coinmittees of the labor unions of St. Louis and warned not to handle 
plaintiff's stoves and ranges under the penalty of their business being 
boycotted. Another sales manager of plaintiff, resident of Columbus, 
Ohio, swears that his customers in eight cities of Ohio, five in Wiscon- 
sin, and two in Illinois have informed him that they have been visited 
and notified that they must not handle plaintiff's product, under 
penalty of being boycotted by the members of the union in the 
vicinity of each; that in consequence, plaintiff has lost its customers 
in eight of such cities, which he names ; that in the case of the Schunk- 
Marquardt Company, of Toledo, Ohio, in company with George 
Marquardt of that firm, he called upon Mr. Ramsey, the representa- 
tive of the unions in that city, and that the latter read a letter from 
the ^^ national organization" which stated that unless the firm quit 
handhng plaintiff's stoves and ranges, he (Ramsey) was forced to 
carry out the order of the national organization, which was to boycott 
Schunk-Marquardt's entire business; that in consequence of these 
threats the plaintiff lost said firm as a customer. 

The defendant filed nine affidavits as part of their return of the 
rule. Defendant Gompers states that the word '^unfair" has been 
in use almost from the organization of the American Federation of 
Labor; that it has never been used by labor organizations as imput- 
ing ''any unfairness in general conduct, or in dishonesty," but that 
'4t means simply that the person, firm, or company to whom the 
description is appUed is inequitable and unjust to organized labor, or 
that he discriminates against organized labor in some respect or to 
some extent." Joseph F. Valentme, one of the defendants. President 
of the International Molders' Union, states that the executive coun- 
cil of the Federation of Labor, referred to him the resolution intro- 
duced at the Minneapolis convention by the International Brother- 
hood of Foundry Employees, seeking the indorsement of the Federa- 
tion of a ^'boycott" (sic) by said International Brotherhood of plain- 
tiff; that he first tried to adjust the matter through the Stove 
Pounders' National Defense Association, but found that the Foundry 
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Employees^ Union had no agreement with the Defense Association; 
that from his ^^ knowledge of the men in the iron molding trade'' and 
from his investigations he was fully convinced that any attempt at 
direct conference with the plaintm would prove fruitless. E. G. 
Boyd, a metal polisher, makes oath as to the injurious effect of the 
trade of metal polishers upon the health. Arthur Moran makes a 
similar affidavit as to stove mounters and steel range workers, and 
that the conditions under which stove mounters are forced to work in 
the shop of plaintiflF were such that no man could work more than 
nine hours and be in a condition to give his family the time and atten- 
tion that is necessary, especially for the proper education of his 
children, which he, as the head of the family, is supposed to promote; 
that in most of the stove shops in the St. Louis district the stove 
moimters and steel range workers enjoy the nine-hour workday. 
Martin Schreiber makes oath that himself and three others, who 
became members of the Stove Mounters and Steel Range Workers' 
Union on Frids-y evening, September 27, 1907, were discharged on 
September 30, 1907, the reason given by the foreman being that the 
warehouses were overstocked, and that he believes the reason was 
that he and the other men had become members of said imion. The 
affidavit of George Bechtold has already been referred to. William 
Brendle states that he was in the employ of plaintiflF and enjoyed the 
benefits of a nine-hour workday from June, 1905, until January, 1906, 
at which last time he was advised that the employees of his depart- 
ment would thenceforth be required to work an average of ten hours 
per day. He recites the circumstances of the strike of August, 1906, 
as a result of the enforcement of this order. Arthur Moran makes a 
subsequent affidavit, dated November 11, 1907, in which he states 
that on or about September 4, 1907, he was employed by plaintiflF as a 
stove moimter and was president of Local Union No. 86, and that on 
that date a committee from said imion called upon J. W. Van Cleave, 
president of plaintiflF, and presented a request that members of said 
union be required to work only nine hours per day; that Van Cleave 
asked affiant if he was president of said imion, and being advised that 
he was, promptly discharged him; that said Van Cleave threatened 
to discharge all members of said committee and declined to deal with 
them. 

There appear two general questions upon this record: First, has the 
plaintiff shown the existence of an unlawful combination and con- 
spiracy to destroy his business; and, second, does the testimony so 
connect the defendants, or any of them, with such combination and 
conspiracy as to make them amenable to the injunctive power of this 
court? 

Upon the first proposition there is little room for argument or dis- 
cussion. One of the counsel for defendant stated in argument: ''The 
American Federation of Labor has refused intercourse with the plain- 
tiff, business intercourse, such as comes from the purchase of stoves. 
It has persuaded its friends to refuse that intercourse. It says: 
'Have nothing to do with this man or anything he makes as long as 
this condition of aflfairs exists.'" (Record, p. 235). There is no 
attempt to deny that plaintiff's customers, even those under contract, 
have refuesd to contmue business dealings with it under threat or 
being boycotted by the local organizations affiliated with the Federa- 
tion. It does not become necessary in this case to discuss whether 
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placing plain tiflF's name on the ''Unfair'' list or on the ''We Don't 
ratronize" list in the Federationist amounts to what is technically 
called a boycott, for the reason that the affidavits as to what has been 
actually done with reference to plaintiff's customers leaves no doubt 
as to what has been in fact accomplished. A boycott is defined, in 
Volume 8 of the Cyclopedia of Pleading and Practice, page 639, as fol- 
lows: "This term generally means the confederation, generally 
secret, by many persons whose intent is to injure another by prevent- 
ing all persons from doing business with him through fear of incur- 
ring the displeasure, persecution, and vengeance of the conspirators." 
A better definition, to my mind, is that given by Taft, circuit judge, 
in Toledo, etc., Ry. v. Penn. Co. (54 Fed. 730, 19 L. R. A., 357) : ^A 
boycott is a combination of many to cause a loss to one person by 
coercing others^ against their will, to withdraw from him tneir bene- 
ficial business mtercourse, through threats that, unless those others 
do so, the many will cause serious loss to them." This definition was 
given in March, 1893, and it was of such combinations that the same 
judge said, in July, 1894, in deciding the case of Thomas v, Cincinnati, 
etc., Ry. Co. (62 Fed., at p. 819) : "Boycotts, though unaccompanied 
by violence or intimidation, have been pronounced unlawful in every 
State of the United States where the question has arisen, unless in 
Minnesota; and they are held to be unlawful in England." Since 
this last statement was made boycotts have been held unlawful in 
Minnesota. (Ertz v. Produce Exchange, 79 Minn., 140.) 

It is not my intention to refer to all the cases in -which the question 
has been similarly decided, but the following are carefully considered 
cases supporting the statement of the law as laid down by Judge Taft. 
Some or them were criminal prosecutions, some actions at law for 
damages, and others suits in equity for injunctive relief. In each the 
precise question involved was determined, and such combinations as 
that disclosed by the affidavits filed bv plaintiff herein were held 
unlawful. (Quinn v. Leatham, 1 Appeal Cfases (1901), 495; Casey v. 
Typographical Union, 45 Fed., 135; Loewe v. Cal. Federation, 139 
Fed., 83 ; State v. Glidden, 55 Conn., 46 ; State v. Stewart, 59 Vt., 274; 
Crump V. Commonwealth, 84 Va., 927; Barr v. Essex Trades Council, 
53 N. J. Eq., 101 ; My Maiyland Lodge v. Adt, 100 Md., 249; Peckett 
V. Walsh, 192 Mass., 572; Purvis v. Brotherhood, 214 Pa., 348; Dore- 
mus V, Hennesv, 176 111., 608; Beck v. Teamsters' Union, 188 Mich., 
545; Gray v. Building Trades Council, 9l Minn., 171; Deiz v. Win- 
free, Norman & Pearson et al., 80 Tex., 401 ; Jackson et al. v, Stan- 
field et al., 137 Ind., 592; Hawarden v. Coal Company, 111 Wis., 545.) 

It is not surprising that there is s6 little difference of opinion among 
the courts upon the question involved. The conclusion reached is 
based upon an appreciation of the fundamental rights of free men in a 
free country. Li his work on Trade Unions, page 12, Sir W. Erie 
says : '^ Everv person has a right under the law as between himself and 
his fellow-subjects to full freedom in disposing of his own labor or his 
own capital according to his will. It follows that every other person 
is subject to the correlative duty arising therefrom and is prohibited 
from any destruction of the fullest exercise of the right which can be 
made compatible with the exercise of similar rights by others." 
Defendants have the right, either individually or collectively, to sell 
their labor to whom thev please, on such terms as they please, and to 
decline to buy plaintiff s stoves; they have also the right to decline 
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to traffic with dealers who handle plaintiff ^s stoves. But Sailor 
Brothers, for instance, have an equal right to buy plaintiff's stoves 
and plaintiflF has an equal right to sell said stoves to Sailor Brothers, 
and when defendants and those associated with them combine to 
interfere with or obstruct, without justifiable cause, the freedom of 
buying and sellii]^, which should exist between plaintiff and Sailor 
Brothers, they inmnge upon the rights of both and do an imlawful 
act. The same principle which is the basis of their trade freedom is 
also the basis of the freedom of plaintiff and Sailor Brothers to deal 
with each other untrammeled by the interference of defendants. 
Such interference is an unlawful invasion upon the rights of plaintiff. 
Just what constitutes *' justifiable cause for interference, as re- 
marked by Chief Justice Field, in Vegelahn v. Gimtner (167 Mass., 
92) , remains in some respects undetermined. Defendants claim the 
motive of wishing to better their condition affords such legal justifi- 
cation; but this motive is too remote, as compared with their imme- 
diate motive, which is to show what pimishment and disaster neces- 
sarily follows a defiance of their demands. As quoted with approval 
by the supreme court of Pennsylvania in Purvis v. Brotherhood, 
supra: 

True the defendants contend and testify that their purpose was to benefit their own 
members. This, doubtless, in a sense, is true, but the benefits sought were the remote 
purpose, which was to be secured through the more immediate purpose of coercing the 
plaintiffs into complying with their demands, or otherwise mjuring them in their 
Dusiness, and the court can not in this proceeding look beyond the immediate injury 
to the remote results. Such is the doctrine laid down in Eddy on Combinations and 
Quoted with approval in the case of Erdman v. Mitchell, supra, as follows: "The bene- 
fit of the memoers of the combination is so remote, as compared to the direct and imme- 
diate injury inflicted upon the nonunion workmen" (in this case the nonimion mill 
owners), "that the law does not look beyond the immediate loss and damage to the 
innocent parties to the remote benefits that might result to the imion." 

In the case of Plant v* Woods, 176 Mass., 492, the court says: 

The necessity that the plaintiffs (members of one union) should join this association 
(defendant's union) is not so great nor is its relations to the rights of the defendants as 
compared with the rights of the plaintiff to be free from molestation, such as to bring 
the acts of the defendants under the shelter of the principles of trade competition. 
Such acts are without justification and therefore are malicious and unlawful, and the 
conspiracy thus to force the plaintiffs was unlawful. Such conduct is intolerable and 
is inconsistent with the spint of our law. 

In the case of Curren v. Galen, 152 N. Y., 33, it is said: 

The social principle which justifies such organization is departed from when they 
are so extended in their operation as either to intend or to accomplish injury to others. 

It is earnestly contended by defendants' counsel, however, that as 
each one of the defendants has the right to refuse to patronize the 
customers of plaintiff unless such customers will discontinue handling 
plaintiff's stoves, that therefore they may combine in their refusal ; 
m other words, that there can not be an imlawful combination where 
each member thereof might do, individually, the thing contemplated, 
without responsibility to the law therefor. This contention has much 
of plausibility. It is undoubtedly difficult to formulate the legal 
basis of the proposition that what is lawful for one to do becomes 
unlawful when done in combination. It seems to evade accurate 
analysis. This feature is brought out in the dissenting opinion of Mr. 
Justice Holmes in Vegelahn v. Guntner, supra, although ne adds: ^^It 
would be rash to say that some as yet unformulated truth may not 
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be hidden under this proposition," and admits: '^That whatever may 
be the law in the case of a single defendant, that when a plaintiff 
proves that several persons have combined and conspired to injure 
nis business, and have done acts producing that effect, he shows 
temporal damage and a cause of action, unless the facts disclose 
or the defendants prove some groimd of excuse or justification, and I 
take it to be settled, and rightly settled, that doing that damage by 
combined persuasion is actionable, as well as doin^ it by falsehood and 
force.'' But, however unsatisfactory may be the statement of the 
''as yet unformulated truth'' hidden imdef the proposition, the propo- 
sition itself is too firmly engrafted upon both the civil and criminal 
law to be ignored. Mr. Justice Harlan, in the case of Arthur v. 
Oakes, 25 li. R. A., at p. 429, thus states it: 

It is one thin^ for a simple individual or for several individuals each acting upon Ids 
own responsibility and not in cooperation with others, to form the purpose of inflicting 
actual injury upon the property or rights of others. It is quite a different thing in the 
eye of the law for many persons to combine or conspire together with the intent not 
smiply of asserting their rights or of accomplishing lawful ends by peaceable methods, 
but of employing their united energies to injure others or the public. An intent on the 
part of a single person to injure the rights of others or of the public, is not in itself a 
wrong of wmch the law will take cognizance, unless some injurious act be done in 
execution of the unlawful intent. But a combination of two or more persons with such 
an intent and under circumstances that give them when so combined a power to do an 
injur3r they would not possess as individuals acting jointly, has always been recognized 
as in itself wrongful and illegal. 

In the case of Callan v. Wilson, 127 U. S., 540, the following is 
quoted from a decision by Judge Gibson — that judge ''of ^eat and 
enduring reputation'' — ^in the case of Com. v. Carlisle, in wmch there 
was a combination of employers to depress the wages of journeymen 
by artificial means: 

There is between the different parts of the body politic a reciprocity of action on each 
other, which, like the action of antagonizing muscles in the natural body, not only pre- 
scribes to each its appropriate state and action, but regulates the motion of the whole. 
The effort of an individual to disturb this eqiiilibrium can never be perceptible, nor 
carry the operation of his interest or that of, any other individual beyond the limits of 
fair competition; but the increase of power by combination of means, being in geomet- 
rical proportion to the number concerned, an aflsociation may be able to give an 
impulse, not only oppressive to individuals, but mischievous to the public at large; 
and it \b the employment of an engine so powerful and dangerous that gives criminality 
to an act which would be perfectly innocent, at lest in a legal view, when done by an 
individual. 

In the case of Quinn v. Leatham, supra, Lord Brampton sums up a 
discussion of the question involved in the following language: 

Much consideration of the mattet has led me to be convinced that a number of 
actions and things not in themselves actionable or unlawful if done separately without 
conspiracy, may, with conspiracy, become dangerous and alarming, just as a grain of 
gunpowder is harmless, but a pound may be hignly destructive, or the adininistra,tion 
of one grain of a particular drug may be most beneficial as a medicine, but adminis- 
tered frequently and in large quantities with a view to harm may be fatal as a poison. 

In the case of Pickett v. Walsh, supra, the court says: 

A single individual may well be left to take his chances in a struggle with another 
individual. But in a struggle with a number of persons combined together to fight an 
individual the individual's chance is small, if it exists at all. It is plain that a strike 
by a combination of persons has a power of coercion which an individual does not have. 
The result of this greater power of coercion on the part of the combination of individuals 
is not the test of what is lawful for a combination of individuals; or to state it in another 
way, there are things which it is lawful for an individual to do which it is not lawful for 
a combination of individuals to do. 
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The proposition asserted by these cases will be found to be main- 
tained m substantially all the cases heretofore cited, and a multitude 
might be added, both civil and criminal. 

it was next contended on behalf of defendants that to restrain the 
publication of plaintiff's name on the '^Unfair'' or ''We don't pat- 
ronize '' list would be an infringement on their constitutional rights 
and an assault upon the freedom of the press; or that if plaintiff nad 
any redress for such pubHcation it was bv action for the Uoel, and that 
equity will not enjoin the pubHcation or a hbel. All this would have 
merit, if the act or defendants in making such publication stood alone, 
unconnected with other conduct both preceding and following it. 
But it is not an isolated fact ; according to the allegations of the bill 
and the supporting affidavits it is an act in a conspiracy to destroy 
plaintiff's business, an act which has a definite meanii^ and instruc- 
tion to those associated with defendants and an act which is the basis 
for conduct on the part of defendant's associates, which unlawfully 
interferes with plaintiff's right of freedom to trade with whom he 
pleases. The argument of counsel is fully answered by the language 
of Mr. Justice Holmes in the case of Aikens v. Wisconsin, 195 U. S.,194 : 

No conduct has such an absolute privilege as to justify all possible schemes of which 
it may be a part. The most innocent ana constitutionally protected of acts or omis- 
sions may be made a step in a criminal plot, and if it is a step m a plot, neither its inno- 
cence nor the constitution is sufficient to prevent the punishment of the plot by law. 

It is asserted in the answer of defendants, and lU'ged in the argu- 
ment, that the defendant, the American Federation of Labor, is a 
federation of organizations and has no individual membership. It 
would be difficult to understand how the different organizations, 
made up of individual members, and existing only by reason of such 
individual membership, could be federated into a central organization 
without such individual members becoming also members of such 
central organization; especially would this be difficult in a court of 
equity which looks through tne forms to reach the substance. But 
if this could be accomplished as a legal or equitable fact, the testi- 
mony shows conclusively that the defendant has not done so. On 
page 177, of the printed affidavits, is given a facsimile from the 
report of the proceeding of the convention of the Federation, 1904, 
showing that it claimed to be then composed of more than 1,650,000 
individual members. And on page 293, m the report of the defendant 
Gompers, as president of said Federation, he refers to the activity of 
'^all our organizers, our organizations, and our members.'' 

It is further insisted by counsel for defendants that plaintiff's busi- 
ness is not property or a property right; that it is a mere abstraction, 
incapable of judicial protection. 

In the case of My Maryland Lodge v, Adt, 100 Md., 238^ a boycott 
case, Chief Judge McSherry, in delivering the unanimous opinion of the 
court, uses this language: 

It is too late to doubt the jurisdiction of a court of equity to grant relief in such cases 
as this if the averments of the bill are sustained by the evidence. The adjudged cases 
are all one way. [Citing nine cases from the State and Federal courts.] This list 
of cases might be swelled a hundredfold, but we do not deem it necessary to cite any 
others. Those that we have referred to are quite analagous to the one before us. 

In the case of Purvis v. United Brotherhood, 214 Pa., 348, the court 
adopts this language: 

The business of the plaintiffs is property within the meaning of the law. The 
defendants sought, by concerted action, to injure them in their business; in other 
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words, their property, in order to coerce them into Bubmiasion to the demands of the 

tmion. 

In Gray v. Building Trades Council 91 Minn., 171, the court uses 
this language: 

In restraining boycotts the authorities proceed on the theory that they are imlawful 
interferences with property rights. ♦ * ♦ A person's occupation or calling, by 
means of which he earns a livelihood and endeavors to better his condition and to 
provide for and support himself and those dependent upon him, is property witkbi l^e 
meaning of the law, and entitled to protection as such; and as conducted by the mer- 
chant, by the capitalist, by the contractor or laborer, is, aside from the goods, chattels, 
money, or effects employed and used in connection therewith, property in every sense 
of the word. 

As stated by Judge McSherir, the list of cases asserting this propo- 
sition might be extended indennitely. 

Second. The second point to be considered is. Does the testimony so 
connect the defendants, or any of them, with such combination and 
conspiracy as to make them amenable to the injunctive^ power of this 
court? 

The record in this case leaves no doubt that plaintiff has been and 
still is the object of a '* boycott,'' using that in the most obnoxious 
sense, viz, an unlawful conspiracy to destroy its business; such a con- 
spiracy as has received the condemnation of every Federal and State 
court in the coimtry before which it has been brought for criminal 
action, legal redress, or equitable injimction. This conspiracy origi- 
nated, as 1 have stated, in the action, by Metal Polishers' Local Ino. 
13 in St. Louis, in the fall of 1906, a body federated with the de- 
fendant American Federation of Labor through the International 
Metal PoHshers, etc.. Union. It was advanced in accordance 
with the procedure of the said Federation until in March, 1907, 
it receivea the active indorsement of the executive coimcil, 
the controlling body of said Federation. It is true that when this 
body acted it did not use the word "Boycott" but the more euphe- 
mistic terms of "Unfair" and "We don't patronize." 

But an examination of the record convinces me that, whatever 
the term used, the effect intended was what naturally happened, 
viz, a boycott. In fact, that the terms mean the same thing in the 
procedure of the Federation does not seem doubtful. Its constitu- 
tution provides for a committee on boycotts to be appointed by the 
president at the annual convention; it was to sucn a committee 
on boycotts that the resolution of Bechtold was referred, and by 
that committee it was referred to the executive council. Over 
fifteen pages of the printed affidavits are filed with reports of the 
"orgamzers" of the Federation from all parts of the country, pub- 
lished in the Federationist. 

These almost invariably contain the statement that "all Ameri- 
can Federation of Labor boycotts are being pushed as thoroughly 
as possible." In the convention of the Federation held in Novem- 
ber, 1906, a motion to concur in the report of a certain committee 
was carried; this report is as follows: 

"At the twenty-fifth annual convention of the American Federa- 
tion of Labor, held in Pittsburg, attention was called to the lai^e 
number of firms on the unfair l£t and the necessity of reducing the 
same so that we could make our declarations of unfairness effective. 

"This committee finds that not many changes have occurred dur- 
ing the past year and believe that some action must be taken in 
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order to secure the cooperation of the labor press. We can't expect 
the labor press to give the space it would require to publish the 
names of all these firms, and without publicity the intent of the boy- 
cott is defeated. 

"We believe that some measure must be adopted to find out if 
the national, international, or local unions who are responsible for 
the boycott are doing their duty to bring about the desu^ed results. 
Therefore, we recommend that the organizations 'that have firms 
on the 'We don't patronize' list of the American Federation of 
Labor, beginning January 1, 1907, report every three months to the 
executive council of the American Federation of Labor what 
efforts they are making to render the boycott effective. Failure 
to report tor six months shall be suflB.cient cause to remove such 
boycotts as are not reported on from the 'We don't patronize' 
list of the American Federation of Labor." 

It will be noticed that here the terms "Unfair," "We don't pat- 
ronize," and boycott are used interchangeably. In the aflBidavit of 
one of the defendants in this case, he speaks of the resolution 
introduced at the Minneapolis convention relative to a dispute 
"between one of the organizations affiliated with the American 
Federation of Labor" and plaintiff as foUows: "This resolution 
sought the indorsement of the American Federation of Labor in the 
declaration of a boycott by that organization, the International 
Brotherhood of Foundry Employees." 

It is well-settled law that all who accede to a conspiracy after 
its formation and while it is in execution, and all who with a knowl- 
edge of the facts concur in the plans originally formed and aid in 
executing them are fellow-conspirators. 

They commit an offense when they become parties to the transac- 
tion or further the origjial plan. Ochs v. People, 124 111., 399. 

As stated by Judge Dillon, in U. S. v, Babcock, 24 Fed., 915: 

[•'Any one, who after a conspiracy is formed, and who knows of its existence, joins 
therein, becomes as much a party thereto from that time as if he had originally con- 
spired. 

In the recent case of U. S. v. Standard Oil Co., 152 Fed., 294, the 
court uses this language : 

Again, the alleged conspiracy is one. Its scheme is single. It has but one object. 
Perhaps none of the alleged conspirators participates in every part of the conception 
and of the work of the combination, but every one of them takes his part in the plan, 
or in its execution, a part promotive of its purpose, the restraint and monopolization 
of commerce in the product of petroleum among the States. To the Waters-Pierce 
Company, the resident defendant, has been allotted no inconsiderable portion of the 
execution of this plan. * * * One who knows of a conspiracy after it is formed, 
and then joins it, or knowingly aids in the execution of its scheme, and shares in its 
profits, becomes from that time as much a coconspirator as if he was one of those who 
originally designed it and put it in operation. * * * "If a series of acts are to 
be performed with a view to produce a particular result, he who aids in the perform- 
ance of these acts in order to bring about the result must have an intention to effectuate 
the end proposed, and if he cooperates with others, knowing them to have the same 
design, there is in fact an agreement between him and them." 

Upon the record as presented, and for the reasons stated, I am of 
the opinion that the plaintiflf is entitled to be protected by an injunc- 
tion iintil the final nearing of the case, and I will sign an order 
restraining the defendants substantially as prayed in the bill. 
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ORDER GRANTING INJUNCTION PENDENTE LITE. 

This cause coming on to be heard upon the petition of the com- 
plainant for an injimction pendente lite as prayed in the bill, and 
the defendants' return to the rule to show cause issued upon the said 
petition having been argued by the solicitors for the respective par- 
ties, and duly considered, it is tnereupon by the court, this 18th day of 
December, A.D. 1907, ordered that the defendants. The American Fed- 
eration of Labor, Samuel Gompers, Frank Morrison, John B. Lennon, 
James Dimcan, John Mitchell, James O'Connell, Max Morris, Denis 
A. Hayes, Daniel J. Keefe, William D. Huber, Joseph F. Valentine, 
Rodney L. Thixton, Clinton O. Buckingham, Herman C. Poppe, 
Arthur J. Williams, Samuel R. Cooper, and Edward L. Hickman, 
their and each of their agents, servants, attorneys, confederates, and 
any and all persons acting in aid of or in conjunction with them or 
any of them be, and they hereby are, restrained and enjoined until 
the final decree in said cause from conspiring, agreeing, or combining 
in any manner to restrain, obstruct, or destroy the business of the 
complainant, or to prevent the complainant from carrying on the 
same without interference from them or any of them, and from inter- 
fering in any manner with the sale of the product of the complain- 
ant's factory or business by defendants, or by any other person, 
firm, or corporation, and from declaring or threatening any boycott 
against the complainant, or its business, or the product of its factory, 
or against any person, firm, or corporation engaged in handling or 
selling the said product, and from abetting, aiding, or assisting in 
any such boycott, and from printing, issuing, pubhshing, or distrib- 
utmg through the mails, or in any other maimer, any copies or copy 
of the Amencan Federationist, or any other printed or written news- 
paper, magazine, circular, letter, or other document or instrument 
whatsoever, which shall contain or in any maimer refer to the name 
of the complainant, its business or its product in the ^^We don't 
patronize," or the ^^ unfair" Ust of the defendants, or any of them, 
their agents, servants, attorneys, confederates, or other person or 
persons acting in aid of or in conjunction with them or which contains 
any reference to the complainant, its business, or product in con- 
nection with the term ^^ unfair" or with the ^^We don't patronize'' 
list, or with any other phrase, word, or words of similar import, and 
from pubhshing or otherwise circulating, whether in writing or orally, 
any statement or notice of any kind or character whatsoever, caUing 
attention of the complainant's customers, or of dealers or trades- 
men, or the pubUc, to any boycott against the complainant, its busi- 
ness or its product, or that the same are, or were, or have been 
declared to be '^unfair," or that it should not be purchased or dealt 
in or handled by any dealer, tradesman, or other person whomsoever, 
or by the pubhc, or any representation or statement of hke eflFect or 
import, for the purpose of, or tending to, any injury to or interfer- 
ence with the complainant's business, or with the free and unre- 
stricted sale of its product, or of coercing or inducing any dealer, 
person, firm, or corporation, or the pubUc, not to purchase, use, buy, 
trade in, deal in, or have in possession stoves, ranges, heating appa- 
ratus, or other product of the complainant, and from threatening or 
intimidating any person or persons whomsoever from buying, selhng. 



240 SHEBMAN ANTITBUST LAW. 

or otherwise dealing in the complainant^s product, either directly or 
through orders, directions, or suggestions to committees, associa- 
tions, officers, agents, or others, for the performance of any such acts 
or threats as hereinabove specified, ana from in any manner what- 
soever impeding, obstructing, interfering with, or restraining the 
complainant's business, trade, or commerce, whether in the State of 
Missouri, or in other States and Territories of the United States, or 
elsewhere wheresoever, and from soUciting, directing, aiding, assist- 
ing, or abetting any person or persons, company, or corporation to 
do or cause to be done any of the acts or things aforesaid. 

And it is further ordered bj the court that this order shall be in 
full force, obUgatory, and bmding upon the said defendants and 
each of them, and their said officers, members, agents, servants, 
attorneys, confederates, and all persons acting in aid of or in con- 
junction with them, upon the service of a copy thereof upon them or 
their soUcitors or sohcitor of record in this cause: Provided j The 
complaiQant shall first execute and file in this cause, with a surety 
or sureties to be approved by the court or one of the justices thereof, 
an undertaking to make good to the defendants all damage by them 
suffered or sustained by reason of wrongfuUy and inequitably suing 
out. this injunction, and stipulating that the damages may be ascer- 
tained in such mannei* as the justice of this court shall direct, and 
that, on dissolving the injunction, he may give judgpaent thereon 
against the principal and sureties for said damages in the decree 
itself dissolving the injunction. 

Ashley M. Gould, 

Justice. 



APPENDIX C. 



The following matter relating to the corporation legislation of 
foreign countries is inserted as part of the statement of Professor 
Jenks, and is taken from Vol. XVIII of the Report of the Indus- 
trial Commission : 

THE TRUST BILL ** SUBMITTED BY THE GOVERNMENT TO THE LEGISLATIVE BODIES. 

Section 1. Whenever independent enterprises unite themselves for the pur- 
pose of influencing the conditions of production, price, and consumption of such 
articles of consumption which, like sugar, brandy, beer, oil from minerals, and 
salt, are subject to an excise, such alliances of enterprises (trusts), according 
to this act, are to be subject to the supervision of the Government. 

The same governmental supervision takes place over agreements between two 
or more home trusts and over agreements between domestic trusts and similar 
organizations in foreign countries. 

Sec. 2. A trust, in order to be valid, requires in all cases a statement, under 
a notary's acknowledgment, of the following details : 

(1) Purpose and object of the trust. 

(2) Branch of trade and number of members of the trust ; name of each. 

(3) Privileges and obligations of the members and contracts or agreements 
entered into by the members as to penalties, etc. 

(4) Seat of the trust (office of the home management) or, should it be a 
foreign trust, the name of the manager and his place of residence in Austria 
must be given. 

(5) Management and general features of the business done, 

(6) Names of the foreign representatives, if there are any. 

(7) Duration of the agreement made by the trust members. 

(8) Eventual agreement as to the way of settling litigations arising from the 
trust. 

Sec. 3. The provisions of the act of April 7, 1870, section 2 (law of coalition), 
as far as they concern agreements on prices of wares, under section 4 of the 
same act, a^ to trusts concerned in the proposed act, are hereby annulled; the 
other provisions of the first-mentioned act stand valid. 

Any kind of agreements or settlements mentioned, either by statute or by 
resolution of trusts, are prohibited; any other provisions on associations and 
unions stand untouched by these presents. 

Sec. 4. Notice must be given to the authorities of all statutes of trusts. 
Within eight days, at most, subsequent to executing the statutes of trusts notice 
is to be given to the ministry of finance. The validity of the statute of trusts, 
or any amendment to the same, especially any calling of sessions of members 
of trusts, require the authentication of a notary; these facts and also the 
dissolution of trusts are to be given notice of in the same way. 

The notary shall present within eight days the statute or any modification of 
it to the ministry of finance in five authenticated copies. 

A new trust is not permitted to take action, nor are any of the statutes effica- 
cious, earlier than a fortnight prior to the presenting of the notice. 

Any resolution relative to the fixing of prices, quantity of production, etc., is 
to be reported to the ministry of finance not later than one day after formation 
of the resolution. 

Sec. 5. The members of the trusts are obliged to have the notification pro- 
vided for in section 4 made in person or by a specially empowered attorney or 
representative. 



"The translation of the text of the bill itself is taken from United States 
Consular Reports, Vol. LV, p. 47; the explanations are translated for the In- 
dustrial Commission. ^ 
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• Sec. 6. The governmental supervision over the trusts mentioned in section 1 
is to be managed by the ministry of finance. 

It is authorized to examine for this purpose any commercial books of the 
trusts and notes of the business transacted by the same, and to demand from its 
directors, managers, and the interested enterprises any information respecting 
any business relation, external or among the members. 

The obligation of giving information shall not be extended to any technical 
contrivances and procedures. 

Sec. 7. The ministry of finance is authorized to prohibit the execution of reso- 
lutions of trusts (mentioned in section 4) if they are apt to cause increase or 
decrease in prices of goods or services to the injury of the producers or per- 
formers (unless the resolutions have for object to effect economy in branches 
of Industry by the establishment of prices and in view of the condition of compe- 
tition), on account of the damage to the capacity of consumpticm, to taxation, 
and to the proceeds of excises which may result from such resolutions. For the 
said reasons the existence of a trust and any alteration of the statutes can be 
annulled if the trust has one of the aforesaid objects. In these cases the man- 
ager of the trust and representatives of the branch of trade are to be heard. 

The ministry of finance has to decide, after careful examination, whether or 
not the circumstances are those provided for in the law. A trust trespassing 
on the provisions of section 3, paragraph 2, is to be annulled by the ministry of 
finance. 

Sec. 8. The existence of a trust, any modification of its statutes, or resolution 
named in the last sent^ice of section 4 liaving been annulled by the ministry of 
finance on the ground of this act (sections 7; 18, and 19), becomes illegal, and 
the statutes, amendments, or resolutions (section 4) shall be void. 

Sec. 9. The ministry of finance is authorized to order at any time the man- 
agers of a trust to give bond, the amount of which is to be fixed in accordance 
with the extent of trades under the trust, but never exceeding 2(X),(XX) fiorins. 
This bond is to serve as security for the conformity of the trust to the provi- 
sion of this act (section 19). The method of giving and depositing the bond 
will be controlled by special decree. 

Sec. 10. A special committee, consisting of twelve members and presided over 
by the minister himself, or a substitute designated by him, is to be formed in 
the ministry of finance. Of these members, half will be selected by the minister 
from among officials of the ministry of finance and other ministries concerned. 
The other half are to be selected from the professions to act for a certain pe- 
riod. Tax or excise officers are not allowed to be members of this committee. 

Prior to any decision (section 7) prohibiting a trust or a resolution of a trust 
by the ministry of finance, the opinion of the committee is to be heard. 

The ministry of finance, according to this act, is entitled to confer upon the 
committee the superintendence of the trusts, above-mentioned decisions 
excepted. 

The ministry of finance or the committee in charge is authorized to employ 
one or more conunissioners, designated for special cases or for p«*manent 
service, to exercise governmental supervision. They have the authority noted 
in section 6, paragraph 2, to make the necessary inquiries, and they, too, shall 
not be selected from among tax officials. Particular provisions as to the selec- 
tion and the nature of practice of the -committee and as to the privileges of the 
commissioner will be issued by special decree. 

Sec. 11. The ihembers of tlie committee and the commissioners are bound by 
oath to secrecy, unless they are acting Government officers, who are bound by 
official oath to keep secret any official business. Duty of secrecy especially 
involves strict silence as to any object of business or trade. 

Sec. 12. This law applies to trusts (section 1) already in existence, and they 
have to give notice (section 4) within a month from the day they begin work. 

Sec. 13. Should one of the notifications provided in sections 4 and 12 be 
omitted within the fixed period, any manager, member of a trust, legal repre- 
sentative of the companies, or their attorneys shall suffer for such an omission 
for any special case a disciplinary fine of not exceeding 2,(XX) fiorins. In the 
same manner the notary is to be fined who omits the performance of duty as 
provided in section 4. 

When the persons aforesaid refuse to give information asked by the Govern- 
ment, they shall be punished by a fine up to 1,0(X) florins. On a repeated refusal 
the ministry of finance may annul the existence of the trust. 

Sec. 14. Whoever gives false or essentially incomplete information on points 
Important for the consideration of the actions of the trust (whether by design 
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or gro88 carelessneBS) is guilty of an offense and is to be punished with im- 
prisonment of from eight days to three months and with a fine of from 100 to 
6,000 florins. 

Sec. 15. Whoever participates in the activity of a trust (section 1) designedly 
or by gross error — 

(1) In spite of the Government's prohibition or prior to ^expiration of the 
requisite time provided in section 4 ; 

(2) Whoever carries into effect a resolution of a trust which is prohibited 
by the Qovemment; 

(3) Whoever participates in a trust having taken action (a) on the ground 
of a statute of which the Government has not been notified, {b) without con- 
sidering the provisions of the statute, (c) under an agreement of a trust which 
differs from that contained in the statutes, or (d) without any statute; 

(4) Who trespasflies on the provisions of section 3, paragraph 2, is also guilty 
of an oflfense and shall be punished with one to six months' imprisonment and 
with a fine of from 200 up to 10,000 florins. 

Sbc. 16. Members of the committee not belonging to the corporation of Gov- 
ernment ofllcials having trespassed on the duty of secrecy shall be removed at 
once from th^r functions by the ministry of flnance. 

If aggravated circumstances supervene they are further to be flned up to 
1,000 florins. Government officials committing indiscretions in official business 
are to be punished according to disciplinarian provisions. 

Sbc. 17. The authorities of the country (magistrates) can inflict the aforesaid 
fines (sees. 13 and 14, par. 2), but appeals can be made within two weeks to the 
ministry of flnance. The cases are to be tried in the district where the offense 
has been committeed. The disciplinary fines go to the imperial treasury. 
Offenses named in sections 14 and 15 are submitted to the Jurisdiction of the 
common-law courts. 

Sec. 18. The manager of a trade is responsible Jointly for any disciplinary 
fine inflicted upon his representative, according to the present law, and likewise 
tor any fine against hia attorney, on account of an offense (sec. 14) committed 
in presentii)g the proper notice. 

The manager is answerable Jointly for the fines for other trespasses inflicted 
on the ground of the present act, if the trespass has be&i committed by his own 
order, with his knowledge, or if it could have been prevented by his due care 
and attention. The responsible person is to be summoned to the civlMaw court. 

Sec. 19. The bond given by the managemoit of the trust is held as security 
for all disciplinary or other fines inflicted from the time of the d^osit of the 
bond against any manager, member, or representative. The Government lias 
first claim on the bond for flnes. 

In the cases of section 15, paragraphs (1) and (2), the ministry of finance, 
after having heard the committee (sec. 10), is authorised to declare the bond 
f orf^ted in whole or in part. 

The bonds forfeited go to the imperial treasury, unless the bond has been 
d^K>sited a fortnight after the order of the ministry of finance was issued, or 
has he&n supplied to the full amount after the forfeiture. The ministry of 
flnance shall be authorized to prohibit the existence of the trust or to cause the 
missing amount of the bond to be collected. 

Sbc. 20. The ministers of finance, of interior, of Justice, and of commerce 
and agriculture are ordered to carry this act into effect, which becomes valid 
with the day of its publication. 

explanation of bill belating to austbian trusts. 

Introduction.— The establishment of combinations of capitalists for the pur- 
pose of mitigating or removing the harmful effects of free competition and 
substituting in its place, through a preconcerted and united action of the mem- 
bers of such a combination, conditions of production, prices, or sales as favor- 
able as possible to such members, is taking place in Austria since comparatively 
recent times in ever-increasing measure. Although exhaustive statements about 
the spread and growth of these combinations are wanting, there can be no doubt 
that this development is taking place with the greatest rapidity; that combi- 
nations of employers occur in all sph^es of business, in the sphere of produc- 
tion, of commerce and trade, and of insurance; that they are Just as frequent 
in the case of finished products ready for use as with the partly finished, raw, 
and auxiliary materials, etc. ; in short, that they have become one of the most 



244 SHERMAN ANTITBUST LAW. 

important phenomena of our economic life and have scarcely left untouched 
by their efforts a single branch of industry. The cause for this rapid spread 
is probably to be found to a great extent in the fact that modern industry is 
built up in a continually more perfect development of the principle of division 
of labor, and that, therefore, combinations of producers of the finished products 
easily lead to very similar combinations of those producing the things necessary 
for the manufacture of .these products. 

Like similar combinations of capitalists in foreign countries, these combina- 
tions (usually designated as combinations or cartels in the widest sense of the 
word), following the trend of modem economical development, aim at securing 
the advantage of the individual capitalist by creating through contracts, through 
formal agreements of organization, an economic organism in which the indi- 
vidual capitalist must submit to a certain self-imposed restriction of his liberty 
in favor of all the participants. The individual may in this case pursue his 
advantage only in so far as it is attainable for all members of the combination, 
and as an equivalent for this self-imposed restriction this advantage is assured 
to the capitalist, though possibly in a smaller measure, and the possibility 
offered to him to make his calculations with definite factors instead of the 
incalculable conditions of the market, and to eliminate at least a few of ^e 
numerous unknown quantities which, more or less, every undertaking has to 
take into account, considering the relation of our industries with those of the 
world. The conviction has triumphed that individual economic prosperity can 
be assured more easily through such combinations, through creating an economic 
collective power, and through subordination to a common interest, than through 
unrestrained individual effort, which under the system of free competition may 
often, though only for a short period, prove more profitable. 

To be sure, it can not be denied that the abuses arising from free competition 
have in some spheres of industrial life reached such a degree that the capi- 
talists were compelled by sheer force of circumstances to unite their economic 
powers. Such combinations (Cartell-Vereinigungen) represent primarily an 
act of economic self-help, an expression of the beneficent idea of association, 
which in such, as in other cases, has brought about useful results, not only for 
individual interests, but also for the community. Though, then, beyond doubt, 
many of such combinations have a sound kernel in their firm and sound organi- 
zation, and although they may at times have beneficial results, still contrary 
effects have recently made themselves so strongly felt and have become so 
impressed on the public mind that combinations are usually judged with refer- 
ence to their harmfulness, and that the Government has been more and more 
frequently and urgently called upon for measures against them. This was done 
in numerous interpellations and resolutions of the imperial Diet and the 
provincial parliaments, in resolutions of chambers of commerce (Gewerbe- 
Kammem), in (public) meetings, in the press, etc. 

These impulses, coming from various directions, which must probably be 
regarded as an expression of prevalent public opinion, have confirmed the Gov- 
ernment in its conviction of the necessity of legal regulation of combinations. 
The practical difficulties, which were due principally to the novel character 
of the subject, and which, up to date, had not been ex professo legally dealt with 
by any State (if the American legislation, which was not applicable to our con- 
ditions, be excepted), made it expedient to analyze the various industrial 
branches and to single out those in which the formation of combinations is of 
particular significance from the point of view of taxation and social effect on 
the masses (soclale Massenwlrkungen). From this critical analysis It became 
clear that the abuses of combinations have nowhere else become so sensible as 
In certain common articles (Massenartlkeln) of dally use which are liable to 
an indirect tax In close connection with their industrial production. Then it 
became perfectly apparent that combinations might seriously endanger the aims 
of certain schemes of taxation which were of weight In determining the rate of 
certain indirect taxes, and, furthermore, that combinations have even endan- 
gered In these spheres Important interests of the State treasury and of large 
masses of the consumers. This was then the most weighty consideration that 
determined the Government, in fulfillment of its duties toward the interests of 
the State treasury and as guardian of the common weal, to stake off ls a reser- 
vation the sphere of these articles of consumption subject to the Indirect taxes 
mentioned and to make It the subject of legal regulation. This regulation 
appears to the Government to be a necessity to prevent the burden imposed on 
the consumer by the present system of indirect taxation of these articles being 
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increased by private organizations, against the purposes of revenue legislation 
and in a manner harmful to the community. Such considerations must have 
the more influence with the Government at a time when the same, from impor- 
tant reasons of State interest, is confronted by the necessity of increasing the 
indirect taxes on these articles. Under these conditions the Government con- 
sidered it an absolute duty to prevent the resources of the people being drawn 
upon beyond the necessary burden of taxation by private agreements that 
practically aim at the imposition on the consumer of compulsory sacrifices in 
the nature of indirect taxes. 

Comhinations and rings. — In spite of the above-mentioned delimitation of the 
field chosen for legal regulation, the different phenomena and effects which 
combinations in general show were also to be considered. Combinations which 
have already become at the present day, as an economic type, constant col- 
lective phenomena, have shown the most varied development, extending in all 
possible directions, and have, under different external conditions, produced 
very different effects. Thus It happens that very different things are under- 
stood under the name of combinations, and from this it also follows that the 
question, frequently quite general, whether trusts are useful or harmful, can 
not be answered concisely. For if one asserts in an offhand fashion the useful- 
ness or harmfulness of combinations, it is still anything but clear to what such 
statements refer — whether to the capitalist or to the workingman, or the popu- 
lation, etc. But in order to be able to judge whether combinations are useful 
or harmful to the community it is necessary to distinguish between different 
kitids of combinations. Public opinion does this instinctively by designating 
one form of combinations as rings and the other as combinations in the nar- 
rower sense of the word. With this distinction the opinion has become estab- 
lished that the rings, but not the combinations, in the narrower sense of the 
word, are harmful to the community. The most important distinction between 
these two forms consists in this: That the ring is an instrument for the sale 
of wares, while the combination Is an instrument for the production of wares. 
In spite of the prevailing opinion that the rings are harmful to the community, 
this harmfulness can not pass for a definite characteristic, and even if public 
opinion is on the right track in so far as the rings are certainly in the majority 
of cases instruments of speculative abuses of a nature harmful to the commun- 
ity (like the copper ring or the fromer maize and oats ring of Austria), still 
cases are conceivable where combinations of dealers pursue aims which In no 
wise Injuriously affect the interests of the community, so, for the sake of exam- 
ple, when an opposition ring was formed to uphold the rate of exchange of Gov- 
ernment securities against a ring of speculators who tried to depress it, or if (to 
cite another example) combinations are entered into, as was recently done by 
a syndicate of banks in the United States of America to counteract a depre- 
ciation of domestic currency by uniting to bring in foreign money. Likewise 
it is possible to conceive of combinatons of exporters who, to preserve the repu- 
tation of domestic trade with foreign countries, agree not to sell an inferior 
class of wares, etc. 

Only such combinations can probably be designated as harmful to the com- 
munity that buy up a commodity or obtain deliveries in order to raise the prices 
of this commodity, through complete or partial closing of the markets, beyond 
its normal rate ; or which, through fictitious sales or delivery, depress prices be- 
neath their normal rates in order to supply themselves at these depressed 
prices — which do all this to obtain, through falsifying the state of the markets, 
unjustified gains. The peculiarity of the ring, therefore, is this : That specula- 
tors combine in order to falsify In their favor, in the manner stated, the state of 
the markets. It may already be mentioned here that the regulation of the 
special question now under consideration includes both classes of combinations, 
the rings and the combinations (proper). 

Usefvlness or harmfulneaa, — In judging the combinations in the narrower 
sense of the word also, the question of their usefulness or harmfulness calls for 
investigation, for the position of the public authorities toward the combina- 
tions depends on the answer to this question. But, as already stated, a concise 
logical subdividing of combinations for the purposes of regulation, according to 
external distinctions — for example, according to categories like *' combinations 
of production," " combinations of prices," " combinations of selling," etc. — can 
not be attempted, but a critical examination of combinations according to their 
economic purposes rather is necessary. It is a different thing whether a com- 
bination wishes solely to make economic gains corresponding to the state of the 
markets and to prevent losses of a normal character, or whether it attempts 
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to obtain a monopolistic sui>remacy in the market, in order that it may earry on 
a monopolistic policy of prices, falsify the state of the market, and thus obtain 
exorbitant gains. The true and practical criterion for a classification of com- 
binations can be found only in the purposes of a combination. From this point 
of view one can divide them — 

1. Into such as attempt to reduce uneconomic conditions produced by free 
competition (such as overproduction, cutthroat competition, excessive under- 
bidding to get orders, excessive expense of advertising, etc.) and consequent 
abuses (loss of capital in enterprises, gluts in the market, lowering of wages, 
discharge of workingmen, etc.) to economic conditions (i. e., corresponding to 
the existing economic situation). This refers particularly to prices; and, 

2. Into such that attempt to establish a de facto monopoly in order to obtain 
excessive earnings, excessive prices, not corresponding to the economic situa- 
tion, or in order to re^strict the production of commodities in an uneconomic 
manner. 

There can be no doubt that combinations of the former kind are useful, and 
even deserving of encouragement. For, in so far as they keep within the limits 
established by the existing economic conditions, they can have a salutary regu- 
lating Influence on the whole industrial world, by insuring a certain stability 
of production, by adapting the quantity of production to the demand, and so, 
perhaps, actually bringing about a transition from a condition of Irregular 
production to an economically more perfect, regulated production. On the 
other hand, there can be but little doubt about the general harmfulness of the 
second kind of combinations. 

In this attempt to distinguish combinations critically, the difficult question, to 
be sure, remains unanswered: What are economic conditions corresponding to 
the existing economic situation, and what Is the contrary? There Is a fair and 
an unfair speculation ; there Is a fair and an unfair competition ; there Is fair 
Interest and usurious Interest: there Is also economic production and Its con- 
trary. If one can determine all these conditions, why should It be Impossible to 
find a standard for estimating what conditions (particularly prices) correspond 
to the existing economic situation? It should also be remembered that here, in 
spite of the economic chracter of the subject, moral standards also apply, the 
definitions of which can not be determined from certain external characteristics, 
like degrees of temperature on the scale of a thermometer. These moral 
standards, on the contrary, shade off, on practical application, one Into the 
other, but they nevertheless show undeniable distinctions or even strong con- 
trasts. As little as there are sharp distinctions between genuine enterprise 
and daring speculation, between economy and avarice (although such contrasts 
doubtless exist and are formed in all aconomlc conditions), Just as little can the 
want of such sharp delimitation in the matter under consideration be regarded 
as an obstacle against taking the aforementioned contrasts as a starting point 
and basing the practical application of them on the difference of the individual 
cases. 

In all such cases a question of facts will arise upon which, in every Individual 
case, an organ of the State especially adapted for the solution of these problems 
will decide. The Government Intends to make this Institution of such a char- 
acter that It will not only possess professional competence and reliability of 
Judgment, but that the same will also be in a position to command, by the way 
in which it is selected, a high degree of authority in the eyes of the public. 
(Cf. the comments on sec. 11.) 

The Government can not resist the conviction that combinations contain 
from their very nature the germs of excrescences, and that a most suitable soil 
for these excrescences is to be found in the midst of the class hatred and class 
feuds that prevail throughout the whole social body. A quite uncontrolled 
development of combinations leaves room for the possibility that the danger 
of uneconomic prices, uneconomic earnings, and uneconomic restriction of pro- 
duction should become an abuse threatening the whole economic life. Although 
this development has not reached a climax up to the present, nevertheless the 
Government considers itself obliged to take positive measures, already at this 
point, with a view to the abuses already existing, as well as with a view to the 
aforesaid possibility of future developments. The thought of Government 
interference thus broached leads up to the frequently ventilated question 
whether the State can or should interfere in this matter. 

Principles of State interference. — The right of the State to interfere has 
been denied from various sides, and the opinion Is not infrequently expressed 
that the modem State, with its present institutions founded mainly on the idea 
of the so-called constitutional state (liechtsstaat), must refrain from such a 
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serious interference with economic couditions. So inucb is certain that as a 
result of the rapid emergence of social questions modern states have been con- 
fronted with a problem which in difficulty of solution has possibly no equal in 
history. From this point of view alone it is clear why the responsible circles 
approach the legislative treatment of the great social problems only with the 
greatest care. But it were an illogical conclusion to derive from such circum- 
spect treatment the conclusion that the modern state is not adapted for economic 
hiterference, and this would be directly contrary to established facts. It will 
probably be sufficient to recall the modern social legislation of Austria in order 
to show that we are already in a stage of development that has long ago out- 
stripped such scruples. This very legislation is a proof of the fact that the idea 
of interference, through the power of the State, in social conditions can be 
adapted to the most difficult forms of modem social economy ; that the State is 
zealously intent 'to bring its administration in this point also to a level with 
the highest requirements of the times. 

If, now, doubts about the power of the modern State to interfere in reference 
to this point can not be entertained, the question of expediency demands a de- 
tailed consideration. ^ 

As already mentioned, the Government has determined, with forethought, to 
mark off a regular segment of the province of combinations and to experiment 
on the same with the legislative regulation of combinations. The principal 
reason leading to this determination is tha't precisely those combinations that 
deal In certain articles of consumption subject to Indirect taxation have de- 
veloi)ed abuses and economic dangers that make the Interference of Govern- 
ment appear a peremptory command of political necessity. The Interests falling 
within the sphere of the administration of finances urgently call for legislative 
measures in their protection, for these combinations affect the whole manage- 
ment, organization, and success of important and rich revenue-yielding under- 
takings in a manner Justly regarded by the public as a serious abuse, so that 
legislative regulation of this matter, more than any other, does not permit of 
any longer postponement. 

Sugar cartel. — With reference to this it is sufficient to call attention to the 
sugar cartel, the development of which is most significant in regard to all the 
points discussed. The Government does not jit nil refuse :i hearing to the argu- 
ments made in favor of the sugar cartel, and it recognizes particularly that its 
existence assures a certain stability of the sugar industry (so important for 
our economic life and particularly for agriculture) and of the other industrial 
pursuits with it or depending on It. Although the Government does not dis- 
regard this aspect of the case, all the more since it has, as before stated, always 
considered their industrial services In judging the combinations, nevertheless 
the complaints about the oppressive effects of the sugar cartel upon the con- 
sumer and the beet-growing population could not be refused a serious considera- 
tion. It is well known that this combination has used the favored position 
accorded to the sugar industry by a protective tariff to keep the price of 
refined sugar for home use at a level which frequently exceeds considerably 
the price of production and reasonable private earnings. 

The sugar Industry Is one of the industries receiving support from the state 
by means of open export premiums. This premium not only encourages export, 
but increases the rates at home, the price of refined sugar for home consump- 
tion being raised, over against the price In the markets of the world, by the 
amount of the legal premium. It follows from this effect of the export pre- 
mium that consumers In Austria-Hungary must pay dearer for their sugar, in 
spite of overproduction, than the consumers of other countries. If this state 
of affairs is aggravated by the fact that the refiners of sugai* make agreements 
to still further raise the price of refined sugar, then it is hard to' deny a certain 
justification to an opposition against such combination. 

The economic aims of our legislative revenue and premium policy have been 
seriously injured from this cause, in spite of the burdens imposed upon the 
community for the sake of these industries. 

There is one thing very apparent about the sugar cartel, namely, a number of 
effects that must be expected to appear in the whole sphere of industrial pro- 
duction of those articles subject to indirect taxation, as soon as economic con- 
ditions favor in a like manner the formation of combinations. 

Economic reactions. — It is self-evident that such combinations affect unfavor- 
ably the consumption and consuming power of the population. When the pro- 
ducers of articles in daily use unite to furnish them only at a price that is 
higher than It would be without a combination, they compel the population. 
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through their practical monopoly, to pay them a higher rate, an actual cartel 
premium. 

Of course this, often enough arbitrary, increase of prices must materially 
impair the consuming power, and as far as the consumption of the articles 
under the control of combinations keeps on a certain level, in spite of much 
greater strain on the consuming power, then this Is accompanied by a dispro- 
portionately greater burdening of the consumer solely for the advantage of the 
combined capitalists. As a further consequence, the consuming power of the 
population in general, the standard of living, and the economic development of 
the classes concerned are affected detrimentally. 

Just so much as the resources of the population are taxed increasingly in 
favor of private enterprise, their resources naturally decrease in their relation 
to the state. Whenever this happens it thwarts those principles of revenue 
policy which are often applied In enacting Indirect taxes, such, for instance, 
as that on the economic ground of sparing the consuming power the tax rate 
should not be fixed higher than a given point. More than this, the same eco- 
nomic condition is produced as under a higher rate of taxation, only with this 
difference, that the increase in receipts, due to a greater burden on consump- 
tion, does not flow into the treasury of the state, but into the pockets of the 
members of the combination. 

The whole manner of such organized combination, and particularly the fixing 
of the prices, amounts to drawing upon the resources of the population in a 
way resembling a Government revenue monopoly. Now, it lies In the nature 
of the modern state and it may also be regarded as an introvertlble asser- 
tion of modern financial science, that a monopoly shall exist only as a state 
monopoly and for the purpose of raising certain indirect taxes. From this It 
follows, furthermore, that in the sphere of private economy similar develop- 
ments having the essential characteristics of a monopoly should never come 
into existence and find recognition through private agreements, but solely 
through legislative power. This view of the question puts into even stronger 
light the Inadmissibility of the present unhindered Interference of the combina- 
tions with the entire economic life and even with the financial sovereignty of 
the state. 

A further effect of combinations in this sphere is frequently the restriction 
of production of the various articles of consumption, which is resorted to to 
preserve prices at a certain level. In the first place, this opens up the possi- 
bility of a decrease of consumption ; but, besides, a decrease in the number of 
workingmen (workingmen proper as well as brain workers) usually takes place 
in the industries under the control of combinations, or the wages are lo,wered, 
which brings about a further decrease in consumption. The effect on the rev- 
enue of the state is quite apparent also in this way. 

But combinations contain dangerous possibilities, not only in regard to indirect 
taxation but in reference to direct taxation as well. It is an effect of combina- 
tions, positively established, though probably not always foreseen and intended, 
that they impede or even hinder the establishment of new industrial enter- 
prises, since the combination frequently directs its whole undivided strength 
against outside, particularly new, enterprises. Furthermore, the possibility of 
competition with capitalists united in a combination is more than formerly 
dependent on the possession of capital. An unfavorable Infiuence on the rev- 
enues and the natural growth of tax receipts is seriously to be feared from 
these effects of combination. 

An unhindered development of combinations in the sphere mentioned leads to 
fears of an economically harmful infiuencing of the distribution of incomes. 
The compact and exclusive character of the combinations- might easily bring 
it about that the rise of workingmen — of the artisans and the brain workers — 
now employed in the managing and planning of the enterprises into independent 
undertakers Is made more dlflicult, or possibly, in the one or the other branch, 
impossible. Such a condition would clearly affect seriously the distribution 
of income and consequently, in its final results, the entire revenue system of 
the state, not to mention social effects. 

But apart from these grounds of revenue policy reasons of a general nature 
also speak in favor of state interference. 

The attempt to curtail or do away with free competition, the fundamental 
principle of the present economic structure according to prevalent scientific 
views, Is a general characteristic of combinations. But just as the state con- 
siders it more and more its duty to resist any infraction of this principle by 
taking measures against unfair competition, on the other hand weighty con- 
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Biderations compel it to combat the preventing or impairing of a fair competi- 
tion as soon as these forces become to a considerable degree a social evil. In 
these tendencies is expressed the common aim of all combinations, however dif- 
ferent they may be in external appearance. It is not without significance that 
the opponents of our present social order have made special observation of 
this throttling of free competition through combinations and have rested on It, 
here and there, definite hopes for their plans of a socialistic state of the future. 

Assuming an unhindered development of combinations, it is difficult to avoid 
feeling some concern as to whether technical improvements in production would 
continue to inure to the benefit of the community. It did not seem necessary 
to test the correctness of the claim that the certainty of gains obtained without 
increased enterprise and the resulting relaxation of industrial activity might 
lead to a general retardation of technical progress in production; but never- 
theless there is a danger that the economic benefits of these improvements re- 
sulting from the decrease in the cost of production, with absolutely stable prices 
of the finished product, will not benefit the community, but will solely increase 
he undertaker's gain through a decrease of the difference bewteen the cost of 
production and the price of sale. 

The knowledge of these facts might in our time aggravate still more the 
attacks which are made even on a legitimate undertaker's profit It would 
indeed be easier to claim, particularly when whole Industries are combined, 
that the industrial undertaker was saved an amount of intellectual labor other- 
wise necessary (information, calculation, disposition, management), which is 
the essential characteristic of his activity, and also in consequence the just 
title to the undertaker's earnings. It might. Indeed, go so far, if the system 
of combinations develops and expands uncontrolled, that, instead of the fiuctu- 
ating gains representing the success of the undertaker's efforts, a fixed rate 
would become prevalent, a kind of an undertaker's annuity, so that the under- 
taker's profit would undergo, as it were, a transition from the fluid into the 
solid state. 

A number of these socially injurious results of combinations are attended, 
furthermore, with certain other effects, namely, a lessening of the stimulus 
and the opportunity to employ capital in industrial and other enterprises. This 
effects an interruption in the circulation of capital essential to sound conditions 
of social economy, as well as a disturbanee of the necessary balance in the dis- 
tribution of capital. Furthermore, available capitjil is force! into investments 
paying a fixed rate of interest, and the lowering of the rate of interest, which 
of course is to be welcomed from a social point of view, takes place, in con- 
sequence by boimds and leaps instead of in stable development, as is desir- 
able. Finally, business enterprise and initiative, which unfortunately are as 
yet little developed with us, will be still more checked; and in the place of 
capital employed in the labor of its owner the sphere of interest for use of 
capital by others — that is, the sphere of income without labor — is enlarged ex- 
cessively. Many of these points discussed can be summed up in the words that. 
Just as the combinations represent the most advanced form of organizations 
of capital in modem development so they are also felt to be an improved instru- 
ment of the ascendancy of capital over against economically weaker circles. 
This is the case not only with a view to the great mass of consumers, but 
especially with a view to the workingmen employed in the industrial branches 
which are in the hands of combinations. 

These are much hampered In their freedom of labor when instead of a num- 
ber of separate enterprises they find themselves confronted with a concentrated 
management comprehending the whole branch of production; and they fall 
into a condition of greater dependence upon their employers, by which fact class 
feelings might be seriously aggravated. 

For all these reasons State interference is perfectly Justified. It Is, by the 
way, not without precedent. Even if we leave out of account the historical 
development of our State, which shows numerous similar legislative regulations 
of economic problems (although the full significance of these was probably 
not realized in most cases), the present stage of development shows a number 
of quite important spheres where the State interferes, for public reasons, with 
the free economic activity of the individual. It is probably sufficient in this 
connection to recall the well-known cases of mining, forestry, and In a certain 
sense also the private railways. 

Forms of State interference, — If the necessity of State interference is granted, 
the question arises in what forms this interference shall take place? One 
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could think of two types: One in the economic, the other In the legal sphere. 
The economic Interference has usually been proposed in the form of a lowering 
of the protective tariff. Apart from the fact that in consequence of the cus- 
toms and commercial union with Hungary, a modification of the duties fixed 
in the tariff can not be made by one party, such a measure can not be con- 
sidered, because it would endanger the prosperity and existence of whole 
Industries for the sake of preventing temporary abuses, and would introduce 
uncertainty and rapid changes into the desirable stability of production and 
of commerce and trade. Besides such a lowering of the tariff would essen- 
tially amount to a penal measure, and, in direct contradiction to the funda- 
mental requirement of all punishment, that it should be meted out only to the 
guilty, it would be an unjust punishment for all undertakers who had not 
joined the combination, as well as other circles interested in the branches 
concerned, and it might finally be paralyzed in its effects by the formation of 
international combinations. 

Apart from the matter of taxation, other economic legislative measures 
against abuses of the combinations are conceivable. Without wishing to assert 
the applicability of these measures to home conditions, it may be pointed out, 
for the sake of completeness, that in a great foreign State the administration 
of finances took action against the sugar cartel by becoming itself an importer 
of refined sugar. Likewise the establishment of State enterprises In competi- 
tion would be imaginable in the branch of production concerned, and complete 
State ownership of the industrial branch would be the final development of 
this principle. It scarcely calls for special mention that the economic condi- 
tions of our country do not yet call for such extreme measures, and that, as 
will be shown hereafter, quite efficient and not so radical measures in another 
direction are at our disposal. 

The second tjrpe of interference falls within the legal sphere. Three things 
have been proposed under this head: (1) Interference by penal law; (2) by 
civil law; (3) by administrative law. 

I. Penal law. — The combinations do not furnish a tangible and promising 
basis for treatment under penal law; in fact, all attempts of this kind from 
the provisions of Justinian's Code up to the most modern American antitrust 
legislation are a succession of failures. 

In Austria the penal law of the year 1803, whose provisions (sees. 227 to 
229) have been continued in the penal law of the year 1852 (sees. 479 to 481), 
has already attempted a regulation of this question by declaring agreements 
of artisans, manufacturers, etc., in regard to fixing the prices of goods or wages 
to the disadvantage of the public or the workingmen, and also the withholding 
of wares from the market, as penal offenses. This treatment under penal law 
in Austria originated about the time when similar provisions were made by 
the Prussian code (Landrecht) and the French code p^nal. Their inefficiency 
has been proved in all these jurisdictions alike, and has everywhere left a 
demand for more efficient legislation. 

In Austria the law on coalitions of April 7, 1870 (R. G. B. No. 43), was sup- 
posed to fulfill the requirements. It changed the punishable facts against 
former conditions in such a way that no longer agreements as such, but only 
certain forbidden means to bring about such agreements or to preserve them 
(threats, intimidation, force) were declared punishable. The law on coalitions 
abstains from a treatment of agreements themselves by penal law, and affects 
them solely by nullification in civil law. 

These provisions of the law on coalitions furnished, as is well known, no 
efficient means for combating the socially harmful abuses of combination of 
undertakers. The same is true of the well-known article 419 of the French 
code ptoal, which has led to many disputes among jurists, but to no practical 
results. Last of all, American legislation, which could scarcely be excelled in 
threats of Draconic penalties, has been an absolute failure. 

The principal reason for the inefficiency of these penal exi)eriments is to be 
found in the difficulty, caused by the peculiar nature of the subject, of obtain- 
ing a concise formulation of the punishable facts. Either the definition is too 
broad, and then the inadvisability of a strict application of the penalties leads, 
as usual, to laxness, or the definition is too narrow, in which case many things, 
to begin with, lie outside the limits of the law, and it fails to a great extent 
in its purposes. The same difficulty presents itself on attempting to fix the 
severity of the penalty. If the law is too severe, it restricts the whole freedom 
of industrial life and is not applied ; if the severe penalties are confined to the 
most glaring cases, the whole conception of such penal laws Is ope sided, and 
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fails in a large number of cases demanding a legal regulation. But the more 
difficult a satisfactory definition of the punishable offense is the more difficult 
is also a Judi<^ial condition which by its essential character is tied to the em- 
ployment of clear definitions and which must necessarily be embarrassed bjr 
great and unaccustomed difficulties in trying to Judge such complicated eco- 
nomic questions. Finally, the inducements and, as American ^cperience ham 
shown, the success in evading the laws gi*ow in direct proportion to the severity 
of the penalties. 

These experiences always led to such results that now the method of penal 
repression of combinations is no longer considered adequate by 'itself. 

II. Civil latc^ — ^The second method of combating the harmful social abuses 
of combinations leads into the domain of private law. In this domain the 
measures proposed consist principally of denying to agreements of combina- 
tions, more or less completely, efficiency in private law, be it that the right 
of entering complaint, solely, is denied, be it that the nullity, invalidation, or 
legal inefficiency is expressly stated. The mere denial of the right of complaint 
has up to the present, as far as is known, been employed by no legiBlatiaii« 
and such a measure would indeed be a half measure and clearly inefficient 
Nevertheless, attempts at legislation to establish a norm for the invalidation 
of the agreements made by combinations are anything but rare. In this cate- 
gory belongs, particularly, the legislation of countries that apply to combina- 
tions penal sanctions from which the invalidation of such agreements also Ul 
private law follows as a self-evident consequence. r, 

But a solution of the difficulty by civil law is attempted by that legislation 
which finds protection against the harmful social effects of combinations boI^j 
in a refusal to recognize them in civil law. Apart from the principal question 
still to be considered, namely, that of adequate efficiency of such civil-law 
provisions, the purely technical side of legislation, namely, the comprehensive 
formulation of the provisions for the whole subject of combinations, offers 
some difficulty, and parallel with this difficulty the practical application by the 
judge will usually be vacillating, if for no other reason on account of the 
necessary classification of the individual cases under the head of the economic 
categories made, from which fact the practical efficiency of the law becomes 
doubtful. An example in point is the law on coalitions of the year 1870, which 
In Its civil-law parts (sees. 2 and 4) does not comprehend the subject of com- 
binations at all exhaustively and has remained almost without application In 
practice. 

As far as the civil-law part of the law on coalitions is concerned, it is, to 
say the least, doubtful from the wording of section 4 if it is applicable to 
agreements about the quantity of the output, the dividing up of market terri- 
tory, and in general to such agreements as effect an increase of prices only 
indirectly ; but it is certain that section 4 of this law does not apply : 

(a) To agreements which aim at no increase, but solely at the fixing of the 
prices of wares, in spite of the appearance of more favorable conditions of 
production, so that the profits from the conditions of the market are confined 
solely to the combined undertakers, while the people are excluded from par- 
ticipation In them. 

(b) To agreements which concern the purchase price of partially manu- 
factured articles, raw materials, etc., whether by a direct agreement about 
prices or by a division of the territory of the markets where purchases are 
made. ( Rayonirung. ) 

(c) To agreements in reference to the more favorable development of other 
conditions of production, as, for instance, agreements fixing the amount to be 
paid for transportation, insurance, etc. [Probably referring to discriminating 
rates of various kinds.] 

But even in the remaining limited domain of the applicability of the law on 
coalitions this law has almost never been applied, since an occasion for assert- 
ing the invalidity In civil law of combinations coming under this law has 
never arisen. Quite naturally, for it is the nature of these organizations that 
members of the combination need the protection of the State and recognition by 
the State much less than in most of the other domains of private law. This is , 
the case principally because through the customary means of courts of arbi- 
tration an enforcement of contract is possible in spite of the invalidity of an 
agreement in civil law. It must at least be considered very doubtful whether 
under the present law of legal procedure the awards of courts of arbitration 
which refer to the fulfillment of the argeements of a combination can be 
attacked in their material contents or in their enforcement on account of th« 
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invalid agreements of a combination which Is their foundation. A change was 
Indeed brought about with reference to this point through the new legislation 
relating to suits In civil law by declaring invalid In future (by force of sec. 
605, 1, 6, and sec. 5d8 of the law of August 1, 1895, R. G. B. No. 113) awards 
of arbitration which violate binding provisions of the law, and, in conse- 
quence, also such awards as aim at enforcing an agreement legally invalid 
according to section 4, and therefore Incapable of execution. In reference to 
the decisions of bourse courts of arbitration, similar provisions have been 
made by article 25 of the law introducing the civil-law statutes of August 1, 
3805 (R. G. B. No. 112), and by article 54 of this Introductory law the pro- 
visions are already in force.^ 

But even such a perfecting of the sanctions of invalidity in civil law would 
scarcely be sufficient for combating socially harmful combinations. It is an 
Innate characteristic of combinations that Invalidity in private law amounts to 
but little. For the injury resulting to the members of a combination, both at 
present and in the future, from an infraction of the agreement would be so con- 
siderable that simple considerations of self-interest are sufficient to prevent a 
' breach of the agreement. These Interests, as well as considerations of business 
konor and of trust and faith in business relations, are a firm bond that holds 
and unites the members of a combination in spite of all invalidity in private 
law. It should be added that agreements of combination can almost without 
exception be so worded as to allow of withdrawal at certain terms, so that 
withdrawal from a combination is also possible without breach of contract. 

A recognition of the inefficiency of legislation in private law has caused some 
legislatures of America to make a more thorough experiment in the domain of 
private law, and to proceed against socially harmful combinations and its mem- 
bers with a clvlMaw anathema, as it were, such as a remission of the obliga- 
tion of purchasers to pay over against members of certain combinations of 
midertakers, the enactment of a special liability to damages, finally the general 
right of any individual to appeal to the courts In the manner of an actio popu- 
Uiria, In order that these may declare invalid certain combinations as contrary 
to public policy. These attempts also seem to lead to no satisfactory solution 
of the problem. Either they are a combination with the penal-law treatment, 
in whcih case the objections already stated hold true, or they are an accessory 
attached to invalidity at civil law, which then shares in Inefficiency the fate of 
the principal. This is the case because such legislation as the release from 
obligation to pay for purchases made from combinations Is unreasonable; it is 
not in accordance with popular standards of justice, and therefore is not en- 
forced. 

Thus experiences with mere legislation by civil or penal law lead to the con- 
viction that the significant functions of the combinations go far beyond the 
domain of civil and penal law, and that therefore a solution of the problem can 
only be found by methods progressing beyond these limits. 

III. Administrative law, — The next proceeding is usually designated as the 
administrative. The conviction which lies at the basis of the proposals herein 
made is that the most interesting aspect to the State in the development of com- 
binations is the demarcation of the limit beyond which combinations become 
an evil to the community. 

But this demarcation belongs undoubtedly to the domain of economic policy 
aijil therefore among the problems which belong, in the modem State, to the 
executive In the proper sense, for which reasons all the norms for the solution 
of these problems through the executive belong to the sphere of administrative 
law. To this internal reason for the competence of the State executive is 
added this very Important consideration of expediency, that the nature of the 
subject requiring regulation demands an elastic apparatus, such as can only be 
furnished by the executive. This branch is by its nature capable to attain that 
which the inelastic appliances of mere invalidity in civil law and responsibility 
in penal law are Incapable of; adaptation to all the varying demands of the 
complex and many-sided modern economic life, which has reached in combina- 
tions a particularly remarkable phase of development. 

The recognition of these facts has in recent times led to the conviction that 
only administrative regulation of combinations of undertakers can lead to a 
satisfactory solution of the problem. Prof. Adolf Menzel particularly advo- 
cated this measure in his report made in the autumn of 1894 to the Association 



<» Cf . also art. 30 of the law introducing the statute of execution of May 2T, 
1906 (R. G. B. No. 78). 
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for Social Politics (Vereln ftir Social Politik), and since that time this concep- 
tion has gained many adherents. Even with this form of regulation many sys- 
tems are conceivable. The idea that first suggests itself is to extend also to 
combinations the system of concessions introduced by law of November 26, 
1852 (R. G. B. No. 253), for our industrial associations. But serious considera- 
tions may be adduced against this. There would be a danger that the combina- 
tions, which would hold a concession from the State, would envelop themselves 
with the mantle of State authority and that they would employ for their pur- 
poses the dignity of the State, and in this way strengthen their economic ascend- 
ency still more. For these reasons misgivings have often been felt with refer- 
ence to the system of concessions prevailing in Austria, although these conces- 
sions concerned forms of association that are more removed from the conflicts 
of economic life. How much more strongly would these misgivings make them- 
selves felt if the system of concessions, and with it a portion of State fiuthority* 
were applied to associations which at present represent the most highly poten- 
tiated form of the power of united capital, the most hotly disputed ground of 
fierce conflicts of different Interests and different classes, yea, are in many cases 
fighting organizations directly intended for economic warfare. 

Secondly, a pure registry ^stem (Anzeigesystem), after the model of the law 
on associations of November 15, 1867 (R. G. B. No. 134), is conceivable. Ac- 
cording to such a law all combinations would have to be reported to the ad- 
ministrative authorities, and If, after a certain term, no objection was raised 
they would then obtain a legal existence and would have a claim to a certifi' 
cation of this existence or of the absence of any objection. 

While on the one hand the State executive would thus be forced into the in- 
direct approval of the legality of combinations, it would on the other hand be 
without beneficially effective influence -on the actions of the combinations. For 
the forms of a State Interference (Ingerenz) provided by the above-mentioned 
law, the sending of an official (Commissar) and dissolution in case of the sub- 
smnptlon of the combination under the head of certain specified kinds of facts, 
without the possibility of a continuous satisfactory control from point of view 
of public welfare, do not at all suffice for the demands of the State over against 
the very peculiar and manifold forms of the combinations. 

The establishment of a cartel bureau [special Government department of in- 
dustrial combinations] would afford a third kind of administrative regulation, 
many varying forms of which have been proposed, ranging from a mere " bureau 
of publicity " up to a kind of bureau of concession, which, by entering and strikr 
ing out combinations in a special register, would be authorized to formally pro- 
nounce their recognition by the State or withdraw it.<» But the more closely 
the different proposals about the organization of such a bureau are scrutinized 
the more it becomes apparent that the organism of this bureau is of no particu- 
lar significance — that rather everything depends on the character of the ma- 
terial norms, whose execution is intrusted to it. Naturally the question arises 
whether in the execution of these norms the establishment of a separate organ 
of the administration is necessary or whether this problem can not be just as 
well solved within the limits of the existing administrative organism. 

If, namely, the cartel bureau is to have merely the function of registering, 
this can be done as well by making the registry obligatory with any public de- 
partment, and in that case the name "cartel bureau," with which would be 
associated ordinarily the idea of a far more comprehensive governmental au- 
thority, would scarcely be appropriate. The question is entirely left out of con- 
sideration how far such a mere function of registering would at all answer the 
legal aims of a regulation of combinations. If the registry system is developed 
and if, with the obligation to report, there are connected material effects 
(validity, the right of legal complaint under certain circumstances, liability to 
punishment), then it appears that the principal significance does not lie in the 
institution of the cartel bureau as such, but in the regulations to be applied by 
the same, the Interpretation of which will be different, according to their con- 
tents. Therefore every development of this bureau into a regular bureau of 
concessions would be repugnant from the consideration that the granting of 
attributes of State authority to combinations is to be avoided under all eir- 
cnmstances. 



° Of. the memorial of the chamber of commerce and trade at Prague, directed 
to the Imperial royal ministry of commerce in reference to the regulation of 
combinations, Prague, 1896, pp. 126 ff. 
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Thus the conviction Is established that the cartel bureau is, as It were, merely 
the hull, and that the real kernel is to be found in the regulations according to 
which the cartel bureau or another organ of the State would have to proceed. 
Only in one case would such a proposal obtain independent significance for the 
regulation of combinations, namely, if the cartel bureau were to receive the diar- 
acter of a goveritmental institution that is independent of the general adminis- 
trative organism, and privileged to decide independently in matters of combina- 
tions. In this way the idea of an administrative cartel court is reached, which 
has lately been proposed by an eminent authority.® But this proposal also causes 
many misgivings. As already explained, the function of the State administra- 
tion in matters of the combinations is a part of its practical economic policy, 
and the Government is therefore of the opinion that the solution of these ques- 
tions should be transferred, according to their nature and according to all 
precedence in our legislation, not to a court, though it be only a forum for the 
settlement of administrative questions, but rather to the sphere of administra- 
tion in the narrower sense of the word. And even within this sphere, divided 
as it is into (1) the decision of individual rights by due authority (instanzm&s- 
slge Entscheidung), and (2) into the so-called free administration (freie 
Yerwaltung) through which the State, with unbiased judgment and to the best 
of its ability, cares for the interests of public weal, the second only, L e., the 
free administration, will be satisfactory in dealing with combinations. 

It is further inherent in the nature of a judicial decision that the same pro- 
nounces solely Judgments of a declarative nature ; that is, it clears up the cases 
in question which fall under the head of laws which were already in force 
before the beginning of litigation. But the decisions of the executive in matters 
of combinations must be of a constructive (constltutlv-) nature, for these 
decisions must grasp the varying economic conditions <Ck>njuncturen) of each 
Industrial branch, and bring about, within these conditions, such relations as 
will harmonize public and private Interests. Such administrative decisions, 
which have the force of norms of public law Issued by virtue of the power to 
establish rules (Verordnungsgewalt), must not by any means be based solely 
on the legal and economic conditions that exist at the promoting of a combina- 
tion or the formulation of any particular measure of a combination, but it 
must also follow the later economic development as being a very Important 
factor. Also for this purpose a Judicial decision Is not well adapted, because 
it can not, by principle, take Into consideration the changes which have later 
developed In the most cases. 

To these considerations of principle Is added the Important practical con- 
sideration that the Judicial procedure does not, from Its character, give assur- 
ance of the necessary dispatch of decision which Is necessary here where the 
Immediate consideration of sudden development of economic life Is In question. 
It might therefore easily happen that a Judicial decision would become ^ectlve 
only after the favorable economic conditions had been fully exploited and when 
the combination, having gained Its end, had been already dissolved. Evoi if 
such a proceeding should be endowed with a quasi power of In j unction (Inter- 
dlctenschutz) (the propositions as yet made have not gone so far), and if this 
power were carried out In the most summary fashion (for Instance, after 
analogy of the possessionum avrnmaHisnimum) , It would probably be Ineffi- 
cient, because it would, even then, not respond to the double requirements of a 
quick and at the same time exhaustive decision. 

Final results, — As a result of these considerations the Government determined 
to adopt none of these syst^ns, but rather to select another type, which unites 
elements of the registry and prohibitory system Into one system of adminis- 
trative regulation, combining therewith at the same time regulations of a penal 
and civil nature. This combination is the system embodied in the present bill, 
which provides for registration and the right of supervision and prohibition by 
the State, with sanctions of invalidity in civil law and prosecution in penal law. 

The Government considers it an advantage of this regulation that it expresses 
In this form no positive approval of Individual combinations, but while confining 
itself to a passive attitude (Asslstenz), nevertheless remains in a position to 
obtain a perfect Insight into the character and effects of these combinations 
and to protect the interests of the population and State treasury against 
possible abuses. 

' Gf. Dr. Emil Stelnbach : Legal Transactions of Economic Organization, Vi- 
enna, 1897, p. 183. 
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The proposed regulation of combinations is based on this fundamental idea. 
At the same time the •Government feels confirmed in its belief that this law will 
be an efficient weapon against abuses of combinations, principally from the fact 
that it knows itself to be one with the incessant wishes of public opinion. If 
Macaulay said that a law had no eyes and no hands, and was nothing but a 
piece of paper a,a long as public opinion did not breathe the breath of life into 
the dead letter, then the Government can assume that this law will not lack 
vitality. The Government also hopes that the law will have influence by the 
mere fact of its existence and prevent harmful abuses of combinations in its 
province. For the Government wishes to prevent only these abuses, not com- 
binations in general, and as the Govemmait combats, in the interests of the 
community, the abuses of combinations, it considers itself justified, at the same 
time, to insure for the legitimate purposes of combinations a sufficient degree 
of liberty. 



APPENDIX D. 



Foreign Legislation Regarding Corporations and Industrial Combinations. 

CHAPTER I. — ^introduction. 

The forms of industrial combinations have been shown to be dependent to 
so great a degree upon the corporation laws of the countries in which they are 
formed that it has seemed best to present the leading principles of the corpora- 
tion law of several countries, including some of the English colonies. 

To collect material that should be trustworthy and as complete as possible, 
a series of questions regarding corporation laws were prepared and sent through 
the State Department to representatives of the United States in the several 
countries under consideration, requesting them either themselves to make the 
proper digest of the laws, by answering the questions, or to send to the Indus- 
trial Commission the laws needed for such purpose. In connection with the 
r^ort from each country a note will indicate whether the digest was made in 
the country concerned, or whether the laws were sent from that country and 
the digest made under the supervision of the expert agent in the offices of the 
Industrial Commission. 

The topics on wh^ch information was requested were as follows : 

(a) Capitalization and methods of paying in capital. 

(6) Methods of promoting and liability of promoters. 

(c) Liability of stockholders. 

(d) Duties and responsibilities of directors. 

(e) Restrictions upon directors in dealing in stocks and otherwise. 
(/) Regulations regarding prices of products. 

Ig) Regulations regarding profits and dividends. 

(h) Regulations regarding ownership of stock in other corporations, or the 
combination of different corporations. 

(i) Reports to be made to the Grovernment. 

(Jc) Reports to be made to the stockholders. 

(l) Privileges of stockholders regarding examination of books and oversight 
of business. 

(m) Methods of taxation of corporations. 

(n) Special methods of control by the Government. 

(p) Also special laws covering monopolies, especially those concerning the 
private capitalistic monopolies known as trusts. 

Judging from the experience of the United States, it seemed that strict legis- 
lation, properly enforced, regarding capitalization, promotion, and the liability 
of directors, stockholders, and officers might possibly prevent some abuses that 
seemed to have arisen in the United States, or that these regulations might de- 
termine to a considerable extent the form which industrial combinations would 
cake in the various countries. Likewise, it seemed probable that the nature of 
the control of the Government over such corporations, the degree of publicity 
^isisted upon in their operations, and other regulations, might materially affect 
such organizations. The study of these laws and of the experience of the coun- 
tries, as found in Part I of this volume, shows that there is an intimate con- 
nection between the corporation laws and the organization of industrial com- 
binations. 

Inquiry was also made regarding laws restricting monopolies, or those 
directed toward either the prevention or the regulation of the modem industrial 
combinations. 

Without attempting to analyze in detail the effects of the various provisions 
in the laws of the different countries in these particulars, as that would involve 
to a considerable degree a restatement of the facts in Part I, compared, point 
by point, with the laws digested in Part II, it will perhaps suffice to mention 
briefly the following general provisions of corporation laws, in several of the 
countries, that seem to have been of chief influence in determining the form 
of industrial combinations, or in preventing abuses of great corporations in 
the different countries, with a word as to the nature of this influence. 

The English law attempts to restrict capitalization of corporations primarily 
by enforcing publicity. The articles of association are to be filed with the 
registrar of joint stock companies, and it is also required that copies of the 
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contracts with vendors of separate establishments uniting into a single joint 
stock company be filed also. All shares are held to be issued as if for cash, 
and owners will be held liable on that basis unless such contracts are filed. 

In other countries the appraisal of properties to be bought by the corporation 
in exchange for stock is under such careful regulations, with due inspection by 
the governments, that stock watering is even more difficult. 

It is of course true that where property is intangible in its nature, like 
patents, or where property is situated in foreign countries — as, for example, in 
the case of mining companies in the colonies — there is at times exploitation 
of the public through purely speculative means similar to those employed at 
times in the United States. 

In practically all the foreign countries under consideration the promoter is 
held very strictly accountable for the representations and promises put forth 
in prospectuses, and the nature of the payment for his services must be so 
distinctly made clear to the stockholders that there is little likelihood of his 
making unreasonable gains. In many cases the pay of the promoter may be 
considered large, but it is not i^ret. Such delicate and difficult work often 
deserves large pay. 

Directors of corporations in practically all European countries seem to be 
held considerably more strictly responsible for their operations than is usual 
in the United States, although in many cases the provisions of the law are not 
materially different. 

One noteworthy factor in the laws of several countries is that instead of a 
small corps of officers elected by a body of directors, as in the United States, 
with practically all the active executive work left to one officer or a small 
corps of officers, we find a general executive committee, who manage the execu- 
tive work as a body, and, associated with them, a supervisory hody, with full 
powers of inspection and indirect control. The policy is one rather of execu- 
tive boards than of single executives. 

Much care is very generally taken to have the auditors entirely independent 
of the boards of directors, both as regards their appointment and pay and as 
regards their methods of work. The accounts also are, generally speaking, to 
be made public in considerably more detail than is required in the United 
States, the law itself frequently prescribing special methods in which the books 
shall be kept or special principles to be followed in preparing the balance sheet. 

While the laws in most of the countries do not directly restrict directors or 
managers of corporations from speculating in their stocks, indirectly the re- 
sponsibility of directors is such that private speculation under such circum- 
stances seems to be very seldom found. 

Generally speaking, especially in the German countries, the Government re- 
quires very detailed reports to be made regarding the condition of business, 
partly, evidently, for the sake of keeping the stockholders and the public in- 
formed regarding the nature of the business of the corporations, but also for 
the purpose of taxation. In some of the countries the rate of taxation on cor- 
porations is high and is in the nature of an income tax, so that it becomes 
necessary that the Government be informed regarding even the details of the 
business. 

Generally speaking, the European countries have no laws regarding mo- 
nopolies that are especially restrictive, with the possible exception of France; 
but the rigidity of the corporation laws render several of the abuses which 
seem common in the United States almost impossible, and the liberality of the 
governments in promoting agreements regarding output and prices has per- 
haps prevented the combinations from taking so unified a form that the gov- 
ernments would feel called upon to impose any special restrictions. As has 
been explained in Part I, laws giving somewhat more careful supervision of the 
affairs of Industrial combinations in the future are under contemplation in 
some of the States. 

CHAPTER II. ENGLAND,^ 

A. — Capitalization and methods of paying in capital. 

Section 1. Business may begin before eapital has been paid. — A company may 
commence business before the whole amount of its capital has been subscribed. 

<*The digests of the coriwration laws of England and the English colonies 
were made by Herbert A. Heminway. 
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Sec. 2. RedvcUon of capital. — ^A company may by resolution reduce its capital, 
*' but no such resolution for reducing the capital of any company shall come into 
operation until an order of the court is registered by the registrar of joint 
stock companies/' ^ 

Sec. 3. Increatte of capital. — ^The directors may, with the sanction of a special 
resolution of the company previously given in general meeting, increase its 
capital by the issue of new shares, such aggregate increase to be of such amount, 
and to be divided into shares of such respective amounts, as the company in 
general meeting directs, or, /if no direction is given, as the directors think 
expedient* 

Sec. 4. Manner in which shares are to he issued and held. — Every share shall 
be deemed and taken to have been issued and to be held subject to the payment 
of the whole amount thereof in cash, unless the same shall have been otherwise 
determined by a contract duly made in writing and filed with the registrar of 
joint stock companies ^ at or before the issue of such shares.^* 

B. — Methods of promoting and liability of prdmoters. 

Sec. 5. List of directors to be presented at time of registration. — On the ap- 
plication for registration of the memorandum and articles of association of a 
company the applicant shall deliver to the registrar a list of the persons who 
have consented to be directors of the company, and if this list contains the 
name of any person who has not so consented the applicant shall be liable to 
a flne^not exceeding £50.^ 

Sec. 6. Special requirements as to particulars of prospectus. — Every pros- 
pectus issued by or on behalf of a company, or any person engaged or interested 
in the formation of the company, must state (a) the contents of the mem- 
orandum of association, with the names, descriptions, and addresses of the 
signatories, and the number of shares subscribed for by them, repectively; 
and the number of founder's or management shares, if any, and the nature and 
extent of the interest of the holders in the propei*ty and profits of the company ; 
and (6) the number of shares, if any, fixed by the articles of association as to 
the qualification of a director, and any provisions in the articles of association 
as to the remuneration of directors; and (c) the names, descriptions, and 
addresses of the directors or proposed directors; and {d) the minimum sub- 
scription on which the directors may proceed to allotment and the Amount 
payable on application and allotment on each share, and in the case of a second 
or subsequent ofl'er of shares the amount offered for subscription on each pre- 
vious allotment, and the amount actually allotted, and the amount, if any, 
actually paid on such shares; and (e) the number and amount of shares and 
debentures issued, or agreed to be issued, as fully or partly paid up otherwise 
than in cash, and in the latter case the extent to which they are so paid up, 
and in either case the consideration for which such shares or debentures have 
been issued or are proposed or intended to be issued; and (/) the names and 
addresses of the vendors of any property purchased or acquired by the com- 
pany, or proposed to be so acquired, which is to be paid for wholly or partly 
out of the proceeds of the issue offered for subscription by the prospectus, or 
the purchase or acquisition of which has not been completed at the date of 
publication of the prospectus, and the amount payable in cash, shares, or de- 
bentures to the vendor, and where there is more than one separate vendor, or 
the company is a subpurchaser, the amount so payable 'to each vendor; and (g) 
the amount, if any, paid or payable as purchase money in cash, shares, or de- 
bentures of any such property as aforesaid, specifying the amount payable for 
good will; and {'h) the amount paid or payable as commission for subscribing 
or procuring or agreeing to procure subscriptions for any shares in the com- 
pany, or the rate of any such commission; and (i) the amount or estimated 
amount of preliminary expenses; and (j) the amount paid or intended to be 
paid to any promoter and the consideration for any such payment; and (k) the 
dates and parties to every material contract, and a reasonable time and place 
at which any material contract or a copy thereof may be inspected, provided 
that this requirement shall not apply to a contract entered into in the ordinary 
course of the business carried on or to any contract entered into more than 3 

* See sec. 64 post (Companies act, 1867, sec 9). 

* See sees. 41 and 43 post (Companies act, 1862, Table A, art. 26). 
^ See sec. 64 post. 

* Companies act, 1867, sec. 25. 

« Companies act, 1900, sec. 2, subd. 2. 
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years before tbe date of publication of tbe pro8i)ectu8; and (l) the names and 
addresses of tbe auditors, if any, of the company: and (m) full particulars of 
the nature and extent of the interest, if any, of every director in the promotion 
of or in the property proposed to be acquired by the company, with a statement 
of all sums ])aid or agreed to be paid to him in cash or shares by any person 
either to qualify him as a director or otherwise for services rendered by him in 
connection with the formation of the company. In this section the term 
" vendor " includes lessor, and ** purchase money " includes rent. Any con- 
dition requiring or binding any applicant for shares or debentures to waive 
compliance with any requirement of this section, or purporting to affect him 
with notice of any contract, document, or matter not specially referred to in 
the prospectus, shall be void." 

Sec. 7. Statutory meeting, — Every company limited by shares and registered 
after " January 1, 1901," shall within a period of not less than one month nor 
more than three months from the date at which the company is entitled to 
commence business, hold a general meeting of the company, which shall be 
called the statutory meeting.* 

Sec 8. Promoters must make good their representations, — Where promoters 
issued a* circular stating that £7,000 had been subscribed for, but in fact tliat 
amount had not been subscribed for, in proceedings to wind up the company, 
the promoters were compelled to make this statement good by contributing as 
if they owned the amount of stock necessary to bring the amount subscribed up 
to the f 7,000.<? 

Sec. 9. When prom>oters are liable for acts of each other. — Promoters are not 
agents of each other, and are not liable for the acts of each other further than 
they have agreed to the .transaction* 

Sec 10. Contracts of promoters. — Promoters are personally liable on contracts 
made by them in behalf of the unformed coriwration.*-' Hut a certificate of in- 
corporation given by the registrar is conclusive evidence that the company is 
duly formed.^ 

C. — Liability of stockholders. 

Sec 11. Liability of present and past members of company. — In the event of 
a company formed under this act being wound up, every present and past 
member of such company shall be liable to contribute to the assets of the com- 
pany to an amount sufficient for the payment of the debts and liabilities of the 
company, and the costs, charges, and expenses of the winding up, and for the 
payment of such sums as may be required for the adjustment of the rights of 
the contributories among themselves, with the qualifications following; that 
is to say — 

(1) No past member shall be liable to contribute to the assets of the com- 
pany if he has ceased to be a member for a i)eriod of one year or upward prior 
to the commencement of the winding up. 

(2) No past member shall be liable to contribute in respect of any debt or 
liability of the company contracted after the time at which he ceased to be 
a member. 

(3) No past member shall be liable to contribute to the assets of the company 
unless it api)ear to the court that the existing members are unable to satisfy the 
contributions required to be made by them in pursuance of this act. 

(4) In the case of a company limited by shares i' no contribution in case of 
dissolution shall be required from any member exceeding the amount, if any, 
unpaid on the shares in respect to which he is liable as a present or past member. 

(5) In the case of a company limited by guaranty* no contribution shall be 
required from any member exceeding the amount of the undertaking entered 
into on his behalf by the memorandum of association. 

(6) Nothing in this act contained shall invalidate any provision contained in 
any policy of insurance or other contract whereby the liability of individual 
members upon any such policy or contract is restricted, or whereby the funds of 
the company are alone made liable in respect of such policy or contract. 



<» Companies act, 1900, sec. 10. 

^ See sec. 46 post (Companies act, 1900, sec. 12). 

^In re Royal Victoria Palace Theater Syndicate, 18 L. R. Equity, 661. 

^ Reynell v, Lewis, 15 M. and W., 517. 

« Kelner v, Baxter et al., L. R., 2 C. P., 174. See post, sec. 16. 

^ Companies act, 1900, sec. 1. 

^See post, sec. 39, subd. III. 

* See post, sec. 39, subd. III. 
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(7) No sum due any member, In his character of a member, by way of divi- 
dends, profits, or otherwise, shall be deemed to be a debt of the company, payable 
to such member in a case of competition between himself and any other creditor 
not being a 'member of the company ; but any such sum may be taken in to ac- 
count, for the purposes of the final adjustment of the rights of the contribu- 
tories amongst themselves.® 

Sec. 12. If any company under this act carries on business when the number 
of its members is less than 7 for a period of six months after the number has 
been so reduced, every person who is a member of such a company during the 
time that it so carries on business after such a period of six months, and is cog- 
nizant of the fact that it is so carrying on business with fewer than 7 members, 
shall be severally liable for the payment of the whole debts of the company 
contracted during such time, and may be sued for the same, without the joinder 
in the action or suit of any other member.^ 

D. — Duties and responsihilities of directors, 

m 

Sec. 13. Qualification of directors, — A director is given two months after his 
appointment to obtain the required stock for a director to own. If he does not 
within such time get and retain such stock, his office becomes vacated and he 
is liable to pay the company for every day he acts as director after this.*' 

Sec. 14. Liability for statements in prospectus or notice! — (1) Where, after 
the passage of this act, a prospectus or notice invites persons to subscribe for 
shares in or debentures or debenture stock of a company, every person who is 
a director of the company at the time of the issue of the prospectus or notice 
and every person who having authorized such naming of him is named in the 
prospectus or notice as a director of the company, or as having agreed to 
become a director of the company either immediately or after an interval of 
time, and every promoter of the company and every person who has authorized 
the issue of the prospectus or notice ghall be liable to pay compensation to all 
persons who shall subscribe for any shares, debentures, or debenture stock 
on the faith of such prespectus or notice for the loss or damage they may have 
sustained by reason of any untrue statement in the prospectus or notice, or in 
any report or memorandum appearing on the face thereof, or by reference incor- 
porated therein or issued therewith, unless it is proved — 

(o) First exception, — With respect to every such untrue statement not pur- 
porting to be made upon the authority of an expert or of a public official docu- 
ment or statement that he had reasonable ground to believe, and did up to tlie 
time of the allotment of the shares, debentures, or debenture stock, as the case 
may be, believe that the statement was true; and 

(6) Second exception, — With respect to every such untrue statement pur- 
porting to be a statement by or contained in what purports to be true copy of 
or extract from a report or valuation of an engineer, valuer, accountant, or 
other expert, that it fairly represented the statement made by such engineer, 
valuer, accountant, or other expert, or was a correct and fair copy of or extract 
from the report or valuation .Provided always, That notwithstanding that such 
untrue statement fairly represented the statement made by such engineer, 
valuer, accountant, or other expert, or was a correct and fair copy of an ex- 
tract from the report or valuation, such director, person named, promoter, or 
other person who authorized the issue of the prospectus or notice as aforesaid 
shall be liable to pay compensation as aforesaid if it be proved that he had no 
reasonable ground to believe that the person making the statement, report, or 
valuation was competent to make it ; and 

(c) Third exception, — With respect to every such untrue statement purport- 
ing to be a statement made by an official person or contained in what purports 
to be a copy of or extract from a public official document, that it was a cor- 
rect and fair representation of such statement or copy of or extract from such 
document, or unless it is proved that having consented to become a director of 
a company he withdraw his consent before the issue of the prospectus or notice, 
and that the prospectus or notice was issued without his authority or consent, 
or that the prospectus or notice was issued without his knowledge or consent, 
and that on becoming aware of its issue he forthwith gave reasonable public 
notice that it was so issued without his knowledge or consent, or that after 

« Companies act, 1862, sec. 38. 

& Companies act, 1862, sec. 48, See post, sees. 21, 22. 

<^ Companies act, 1900, sec. 3. ^ 
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the issue of such prospectus or notice and before allotment thereunder, he, 
on becoming aware of any untrue statement, withdrew his consent thereto, 
and caused reasonable public notice of sucb withdrawal and of the reason 
therefor to be given. 

"Promoter,*' how used, — (2) A promoter in this section means a promoter 
who was a party to the preparation of the prospectus or notice, or of the por- 
tion thereof containing such untrue statement, but shall not include any per- 
son by reason of his acting in a professional capacity for persons engaged in 
procuring the formation of the company. 

Existing companies obtaining neto capital, — (3) Where any company exist- 
ing at the passing of this act, which has issued shares or debentures, shall be 
desirous of obtaining further capital by subscriptions for shares or debentures, 
and for that purpose shall issue a prospectus or notice, no director of such 
company shall be liable in respect to any statement therein unless he shall have 
authorized the issue of such prospectus or notice, or have adopted or ratified 
the same. 

Experts. — (4) In this section the word "expert" includes any person whose 
profession gives authority to a statement made by him." ® 

Sec. 15. Fraud of directors a misdemeanor, — ^Directors fraudulently appro- 
priating property or keeping fraudulent accounts, or willfully destroying bool^s, 
or publishing fraudulent statements are guilty of a misdemeanor.^ 

Sec. 16. Power of court to assess damages against delinquent directors, 
officers, and promoters. — Where in the course of the winding up of a company 
under the companies acts it appears that any person who has taken part in the 
formation of the company, or any past or present director, manager, liquidator, 
or other officer of the company has misapplied or retained or become liable or 
accountable for any moneys or property of the company, or been guilty of any 
misfeasance or breach of trust in relation to the company, the cost may, on the 
application of the official receiver or of the liquidator of the company, or of 
any creditor or contributory of the company, examine into the conduct of such 
promoter, director, manager, liquidator, or other officer of the company, and com- 
pel him to repay any moneys or restore any property so misapplied or retained, 
or for which he has become liable or accountable, together with interest after 
such date as the court thinks Just, or to contribute such sums of money to the 
assets of the company by way of compensation in respect of such misapplication, 
retained, misfeasance, or breach of trust as the court thinks just.^^ 

Sec. 17. Accounts, — The directors must cause true accounts to be kept.* 

Sec 18. Company may have directors with unlimited liahility. — Where, after 
the commencement of this act, a company is formed " under the companies act, 
1862," the liability of the directors or managers of such company, or the man- 
aging director, may, if so provided by the memorandum of association, be un- 
limited.« 

Sec 19. Directors must yearly furnish each member a balance sheet showing 
the condition of the company.^ 

Sec. 20. — Ultra vires application of funds, — If the directors of a corporation 
use the funds of the corporation in ultra vires transactions they are personally 
liable for such funds.^ 

Sec 21. Where any order is made for winding up a company by the court, or 
subject to the supervision of the court, if it appear in the course of such winding 
up that any past or present director, manager, officer, or member of such com- 
pany has been guilty of any offense in relation to the company for which he is 
criminally responsible, the court may, on the application of any person inter- 
ested in such winding up, or of its own motion, direct the official liquida- 
tors ♦ ♦ * to institute and conduct a prosecution or prosecutions for such 
offense, and may order the costs and expenses to be paid out of the assets of the 
company.* 



«The directors' liability act, 1890, sec. 3. 

* 24 and 25 Vict., ch. 96, sees. 81^84, and companies act, 1862, sec. 166. 
^ Ck>mpanies winding-up act, 1890, sec. 10. 

* See post, sees. 41 and 43. Companies act, 1862, Sch. I, Table A, art 78. 
<^ Companies act, 1867, sec. 4. 

f See post, sees. 41, 43, and companies act, 1862, Sch. I, Table A, arts. 79-82. 
^Cullerne v, London, etc.. Society, 252 B. D., 485; London Financial Asso- 
ciation V, Kelk, 26 Ch. Div., 107. 

* Companies act, 1862, sec. 167. 
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Sec. 22. Where a company is being wound up altogether, voluntarily, if it ap- 
pears to the liquidators conducting such winding up that any past or present 
director, manager, officer, or member of such company has been guilty of any 
offense in relation to the company for which he is criminally responsible, it shall 
be lawful for the liquidators, with the previous sanction, to prosecute such of- 
fender, and all exposes properly incurred by them in such prosecution shall be 
payable out of the assets of the company In priority to all other liabilities.* 

E. — Restrictions upon directors in dealing in stocks and otherwise. 

Sec. 23. Director may deal in shares. — Same man director of rival compan- 
ies, — In dealing with his shares a director is, in general, as free as any other 
shareholder.* A director can not be retained from acting as director of a 
rival company.*^ 

Sec. 24. Disqualification of directors, — ^The office of director shall be vacated — 

If he holds any other office or place of profit under the company ; 

If he becomes banlsrupt or insolvent ; 

If he is concerned in or participates in the profits of any contract with the 
company. 

Exception. — But the above rules shall be subjected to the following exc^h 
tion : That no director shall vacate his office by reason of his being a member 
of any company which has entered into contracts with or done any work for 
the company of which he is a director, nevertheless he shall not vote in respect 
of such contract or work ; and if he does so vote his vote shall not be counted. 
This applies to companies limited by shares and may be changed by the ar- 
ticles of association or an amendment thereto.** 

Sec. 25. Contracts in which directors are interested may he confirmed, — 
Shareholders can, by a resolution of a general meeting, duly convened, confirm 
a contract in which the directors or some of them are interested.® 

F. — Regulations regarding prices of products. 

The only regulations made are found in the antitrust law under Topic O. 

G. — Regulations regarding profits and dividends. 

Sec. 26. Rules as to dividends. — The following provisions may be changed by 
the articles of association on a special resolution, but in the absence of such 
change apply to all companies limited by shares : ^ 

1. The director? may, with the sanction of the company in general meeting, 
declare a dividend to be paid to the members in proportion to their shares. 

2. No dividend shall be payable except out of the profits arising from the 
business of the company. 

3. The directors may deduct from the dividends payable to any member all 
such sums of money as may be due from him to the company on account of 
calls or otherwise. 

4. The directors may, before recommending any dividend, set aside out of 
the profits a proper sum to meet contingencies or for equalizing dividends. 

5. No dividend shall bear interest as against the company. 

6. When any dividend has been declared notice must be given each share- 
holder, and all dividends remaining unclaimed for three years may be forfeited 
to the company. 

Sec. 27. Profits governed by amount paid on shares, — By the company's regu- 
lations or special resolutions dividends may be paid in proportion to the 
amount paid up on each share, in cases where a larger amount is paid up on 
some shares than on others.^ 

«The companies act, 1862, sec. 168. See ante, sec. 5, and post, sees. 34, 36, 
55, 56, 59, 67. 69. 

6 Gilbert's case, 5 Ch., 559 ; South London Flshmarket Co.. 39 Ch. Dlv., 324 ; 
Cawley & Co., 42 Ch. Dlv., 209. 

<^ Ix)ndon and Mashonaland Co. i?. New Mashonaland Co., 1891, W. N., 169. 

<* Companies act, 1862, Table A, art. 57. 

« Grant r. United Switchback Co., 40 C. D., 135. 

f Companies act, 1862, sees. 72-77. 

^Companies act, 1867, sec. 24, subd. 3. 
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H. — Regulations re'gardmg ownership of stock in other corporations, or the 
combination of different companies. 

Sec. 28. Can not own stock of another company. — Where a company is in- 
corporated by act of Parliament, and is not by its act of incorporation given 
power to hold stock in another corporation, the purchase of such stock is ultra 
vires, and the public, by the nttomey-Reneral, can interpose and prevent it.<» 
Where the constitution of a corijoration authorizes it to hold stock in another 
corporation it may do so.* 

I. — Reports to he made to the Government. 

Sec. 29. Prospectus filed with registrar, — A copy of every prospectus shall be 
filed with the registrar on or before the date of its publication.^^ 

Sec. 30. Return as to allotment. — Whenever a company limited by shares 
makes any allotment of its shares, the company shall within one month there- 
after file with the registrar (a) a return of the allotments stating the number 
and nominal amount of the shares comprised in the allotment, the names, ad- 
dresses, and descriptions of the allottees, and the amount, if any, paid or 'due 
and payable on each share; and (&) in case of shares allotted in whole or in 
part for a consideration other than cash, a contract in writing constituting the 
title of the allottee to such allotment, together with any contract of sale, or for 
services or other consideration in respect to which such allotment was made, 
such contracts being duly stamped, and a return stating the number and nomi- 
nal amount of shares so allotted, the extent to which they are so treated as paid 
up, and the consideration for which they have been allotted.* 

Sec. 31. Report prcAicding statutory meeting to he filed. — The directors shall 
cause a copy of the report ^ preceding the statutory meeting ^ to be filed with 
the registrar forthwith after the sending thereof to the members of the com- 
pany.^ 

Sec. 32. Annual report. — Every company under this act, and having a capital 
divided into shares, shall make, at least once in every year, a list of all per- 
sons who, on the fourteenth day succeeding the day on which the ordinary 
general meeting, or if there is more than one ordinary meeting in each year, 
tlie first of such ordinary general meetings is held, are members of the com- 
pany; and such list shall state the names, addresses, and occupations of all 
the members therein mentioned, and the number of shares held by each of 
them, and shall contain a summary specifying the following particulars : 

What report must contain. — (1) The amount of the capital of the company 
and the number of shares into which it is divided. 

(2) The number of shares taken from the commencement of the company up 
to the date of the summary : distinguishing between the shares issued for cash 
and the shares issued otherwise than for cash or only partly for cash. 

(3) The amount of calls made on each share. 

(4) The total amount of calls received. 

(5) The total amount of calls unpaid. 

(6) The total amount of shares forfeited. 

(7) The total amount of debt due from the company in respect of all mort- 
gages and charges which require registration. 

(8) The names and addresses of the persons who are the directors of the 
company at the date of the summary. 

(9) The names, addresses, and occupations of the persons who have ceased to 
be members since the last list was made, and the number of shares held by 
each of them. The above list and summary shall be contained in a separate 
part of the register, and shall be completed within seven days afte^ such four- 



« Great Eastern Railway Co. v. Turner & L. R., Ch. App., 149 ; Attorney-Gen- 
eral V. Great Northern Railway Co., 1 Dr. & Sm., 15. 

* See post, sec. 39 ; ex parte Contract Corp., 3 Ch,, 105 ; Royal Bank of India 
case, 4 Ch., 252. 

<^ Companies act, 1900, sec. 9. 
«* Companies act, 1900, sec. 7. 

* See post, sec. 46. 
'f See ante, sec. 7. 

Companies act, 1900, sec. 12, subd. 4. 
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teenth day as is menttoned in this section, and a copy sliall forthwith be for- 
warded to the registrar of joint stock companies.® 

Sec. 33. Penalty for false statement, — If any person in any return, report, 
certificate, balance sheet, or other document required by or for the purposes of 
this act willfully maizes a statement false in any material particular, knowing 
it to be false, he shall be guilty of a misdemeanor, and shall be liable on con- 
viction on indictment to imprisonment for a term not exceeding two years with 
or without hard labor.* 

Sec. 34. Failure to make report, penalty, liahUity of officers, — If any com- 
pany under this act, and having a capital divided into shares, makes default in 
complying with the provisions of this act with respect to forwarding such list 
of members or summary as hereinbefore mentioned to the registrar, such com- 
pany shall incur a penalty not exceeding £5 for every day during which such 
default continues, and every director and manager of the company who shall 
knowingly and willfully authorize or permit such default shall incur the like 
penalty.*' 

Sec. 35. Notice to he given of changes. — Every company under this act, hav- 
ing a capital divided into shares, that has consolidated and divided its capital 
Into shares of larger amount than its existing shares, or converted any portion 
of its capital into stock, shall give notice to the registrar of joint stock com- 
panies of such consolidation, division, or conversion, specifying the shares so 
consolidated, divided, or converted.* 

Sec. 36. Notice of increase of capital or members to he given to registrar, — 
Where a company has a capital divided into shares, whether such shares may 
or may not have been converted into stock, notice of any increase in such capi- 
tal beyond the registered capital, and where a company has not a capital divided 
Into shares, notice of any increase in the number of members beyond the regifih 
tered number shall be given to the registrar, in the case of an increase of capi- 
tal, within fifteen days from the date of the passing of the resolution by which 
such increase has been authorized, and in the case of an increase of members 
within fifteen days from the time at which such increase of members has been 
resolved on or has taken place, and the registrar shall forthwith record the 
amount of such increase of capital or members. 

Penalty. — If such notice is not given within the period aforesaid, the company 
in default shall incur a penalty not exceeding £5 for every day during which 
such neglect to give notice continues, and every director and manager of th€i 
company who shall knowingly and willfully authorize or permit such default 
shall incur the like penalty.® 

Sec 37. Registered office of company. — Every company under this act shall 
have a registered oflSce to which all communications and notices may be ad- 
dressed. If any company under this act carries on business without having 
such an oflSce, it shall incur a penalty not exceeding £5 for every day during 
which business is so carried on. 

Sec 38. Notice of place of office. — Notice of the situation of such registered 
office, and of any change therein, shall be given to the Registrar and recorded 
by him. Until such notice is given the company shall not be deemed to have 
complied with the provisions of this act with respect to having a registered 
offlca^ 

Sec 39. The memorandum ot the company is absolutely binding on it. This 
must be filed with the registrar of companies, and must contain : 

I. Memora^idum of an unlimited company. — Where a company is formed on 
the principle of having no limit placed on the liability of its members, called 
an unlimited company, the memorandum of association must contain the 
following things: 

(1) The name of the proposed company. 

(2) The part of the United Kingdom in which the registered ofllce of the 
company is proposed to be situate. 

(3) The objects for which the proposed company is to be established. 

<» Companies act, 1862, sec. 26, as amended by companies act, 1900, sec. 20. 
See post, sec. 64. 

* Companies act, 1900, sec. 28. 
« Companies act, 1862, sec. 27. 

* Companies act, 1862, sec. 28. 
« Companies act, 1862, sec. 34. 

f Companies act, 1862, sees. 39 and 40. 
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II. Memorandum of association of a company limited by guaranty, — Where 
the company is formed on the principle of having the liability of its members 
limited to such amount as the members respectively undertake to contribute to 
the assets of the company in the event of the same being wound up, called a 
company limited by guaranty, the memorandum of association shall contain the 
following things: 

(1) The name of the proposed company, with the addition of the word 
" Limited " as the last word in such name. 

(2) The part of the United Kingdom in which the registered oflSce of the 
company is proposed to be situate. 

(3) The objects for which the proposed company is to be established. 

(4) A declaration that each member undertakes to contribute to the assets of 
the company,' in the event of the same being wound up during the time he is a 
member, or within one year afterwards, for the payment of the debts and 
liabilities of the company contracted before the time at which he ceases to be a 
member, and of the costs, charges, and expenses of winding up the company, 
and for the adjustment of the rights of the contributories amongst themselves, 
such amount as may be required, not exceeding a specified sum. 

III. Memorandum of association of a compa/ny limited hy shares. — Where a 
company is formed on the principle of having the liability of its members 
limited to the amount unpaid on their shares, called a company limited by 
shares, the memorandum of association shall contain the following things : 

(1) The name of the proposed company, with the addition of the word 
" Limited " as the last word of such name. 

(2) The part of the United Kingdom in which the registered office of the 
company is proposed to be situate. 

(3) The objects for which the proposed company is to be established. 

(4) A declaration that the liability of the members is limited. 

(5) The amount of capital with which the company proposes to be registered, 
divided into shares of a certain fixed amount. 

Subject to the following regulations: 

(1) That no subscriber shall take less than one share. 

(2) That each subscriber of the memorandum of association shall write 
opposite to his name the number of shares he takes.<> 

By special resolution and ratification by the court, the memorandum of asso- 
ciation may be altered.* 

Sec. 40. Articles of association to he registered. — The memorandum of asso» 
elation may, in the case of a company limited by shares, and shall, in the case 
of a company limited by guaranty or unlimited, be accompanied, when regis- 
tered, by articles of association signed by the subscribers to the memorandum 
of association and prescribing such regulations for the company as the sub- 
scribers to the memorandum of association deem expedient. The articles shall 
be expressed in separate paragraphs, numbered arithmetically. They may 
adopt all or any of the provisions contained in the table marked "A" in the 
first schedule hereto. They shall, in the case of a company, whether limited 
by guaranty or unlimited, that has a capital divided into shares, state the 
amount of capital with which the company proposes to be registered, and in 
the case of a company, whether limited by guaranty or unlimited, that has 
not a capital divided into shares, state the number of members with which 
the company proposes to be registered, for the purpose of enabling the registrar 
to determine the fees payable on registration. In a company limited by guar- 
anty or unlimited, and having a capital divided into shares, each subscriber 
shall take one share at least, and shall write opposite his name in the memo- 
randum of association the number of shares he takes. 

Sec. 41. In the case of a company limited by shares the regulations contained 
in Table A of the first schedule shall be deemed the regulations of the company 
except when expressly stated otherwise in the articles of association. 

Sec. 42. The articles of association must be filed with the registrar of joint 
stock companies.^ 

Sec. 43. The regulations of the company above mentioned may be changed at 
a regular meeting of the company.* 



« Companies act, 1862, sees. 8, 9, and 10. 
»53 and 54 Vict. c. 62. 
^Companies act, 1862, sees. 14, 15, and 17. 
* ComDanies act 1862. sec. 50. 



266 SHEBMAN ANTITRUST LAW> 

Sec. 44. Registry of special resolutions, — ^AU special resolutions must be 
printed and forwarded to the registrar of joint stock companies within fifteen 
days after they are passed. A penalty not exceeding £5 is imposed upon both 
company and officers for each day's delay after that time.« 

Skc. 45. Registration of mortgages and charges. — Every mortgage or charge 
created by a company after " January 1, 1901," and being either (o) a mort- 
gage or charge for the purpose of securing any issue of debentures; or (b) a 
mortgage or charge on uncalled capital of the company; or (c) a mortgage or 
charge created or evidenced by an Instrument which, if executed by an indi- 
vidual, would require registration as a bill of sale; or (d) a floating charge on 
the undertaking or property of the company shall, so far as any security on the 
company's property or undertaking is thereby conferred, be void against the 
liquidator and any creditor of the company unless filed with the registrar 
within twenty-one days after its creation.^ 

K. — Reports to he made to the stockholders. 

Sec. 46. Report preceding statutory meeting. — The directors shall, at least 
seven days before the day on which the " statutory " meeting ^ is held, forward 
to every member of the company a report certified by not less than two directors 
of the company; and (e) the particulars of any contract, the modification of 
and manager, stating (a) the total number of shares allotted, distinguishing 
shares allotted as fully or partly paid up or otherwise than in cash, and stating 
in the case of shares partly paid up the extent to which they are so paid up, 
and in either case the consideration for which they have been allotted ; ( & ) the 
total amount of cash received by the company in respect of such shares distin- 
guished as aforesaid; (c) an abstract of the receipts and payments of the com- 
pany on capital account to the date of the report, and an account or estimate 
of the preliminary expenses of the company; {d) the names, addresses, and 
descriptions of the directors, auditors (if any), manager (if any), and secretary 
of the company; and (e) the particulars of any contract, the modification of 
which is to be submitted to the meeting for its approval, together with the par- 
ticulars of the modification or proposed modification.* 

Sec. 47. Annual statem^ent to the general meeting. — Once at least in every 
year the directors shkll lay before the company in general meeting a statement 
of the income and expenditure for the past year, made up to a date not more 
than three months before such meeting. 

The statement so made shall show, arranged under the most convenient heads, 
the amount of gross income, distinguishing the several sources from which it has 
been derived, and the amount of gross expenditure, distinguishing the expense 
of the establishment, salaries, and other like matters ; every item of exi)enditure 
fairly chargeable against the year's income shall be brought into account, so 
that a just balance of profit and loss may be laid before the meeting, and in 
cases where any item of expenditure which may in fairness be distributed over 
several years has been incurred in any one year the whole amount of such 
item shall be stated, with the addition of the reasons why only a portion of 
such expenditure is charged against the income of the year. 

Sec. 48. Balance sheet, — A balance sheet shall be made out in every year 
and laid before the company in general meeting and such balance sheet shall 
contain a summary of the property and liabilities of the company arranged 
under the heads appearing in the form annexed to this table, or as near thereto 
as circumstances admit. 

Sec. 49. Balance sheet served on members. — A printed copy of such balance 
sheet shall, seven days previous to such meeting, be served on every member in 
the manner in which notices are hereinafter directed to be served. This may 
be changed.* 

Sec 50. Reports to he credited. — Ever^ auditor of a company (who shall be 
neither a director nor an officer of the company) shall have a right of access at 
all times to the books and accounts and vouchers of the company, and shall be 
entitled to require from the directors and officers of the company such Informa- 



« Ck>mpanies act, 1862, sec. 53. See ante, sec. 2. 

* Companies act, 1900, sec. 14. 
^ See ante, sec. 7. 

* Companies act, 19(X), sec. 12. 

« See ante, sees. 41 and 43 ; companies act, 1862, Sch. I, Table A, arts. 79-82. 
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tion and explanation as may be necessary for the performance of the dutiefl 
of the auditors, and the auditors shall sign a certificate at the foot of the balance 
sheet stating whether or not all their requirements as auditors have been com- 
plied with, and shall make a report to the shareholders on the accounts ex- 
amined by them and on every balance sheet laid before the company in general 
meeting during their tenure of office; and in every such report shall state 
whether, in their opinion, the balance sheet referred to in the report is properly 
drawn up so as to exhibit a true and correct view of the state of the company's 
affairs as shown by the booths of the company, and such report shall be read 
before the company in g^ieral meeting." 

Sec. 51. Copies of memorandum and resolutions for members, — The company 
must supply to members on demand printed copies of its memorandum and arti- 
cles, and of any special resolutions ; and for failure to do so the company shall 
incur a penalty not to exceed £1 for each offense.^ 

Sec. 52. Notice of meeting to he given to members, — In the case of companies 
limited by shares, at least seven days' notice of a generar meeting must be given 
members. This notice must specify the place, the day, and the hour of meeting, 
and in case of special business the general nature of that business. This rule 
can be changed by, the articles of association or an amendment thereon.^ 

Li. — Privileges of stockholders regarding examination of books and oversight of 

business. 

Sec. 53. Accounts to be kept, — The directors shall cause true accounts to be 
kept— 

Of the stock in trade of the company ; 

Of the sums of money received and expended by the company, and the matter 
in respect of which such receipt and expenditure took place ; and. 

Of the credits and liabilities of the company. 

Sec. 54. Right of stockholder to inspect accounts, — The books of account 
shall be kept at the registered office of the company, and, subject to any reason- 
able restrictions as to the time and manner of inspecting the same that may be 
imposed by the company in general meeting, shall be open to the inspection of 
the members during the hours of business.** Above applies only to companies 
limited by shares and may be changed by the articles of association.* 

Sec. 55. Register of members, — Every company under this act shall cause to 
be kept in one or more books a register of its members, and there shall be en- 
tered therein the following particulars: 

(1) The names and addresses, and the occupations, if any, of the members of 
the company, with the addition, in the case of a company having a capital 
divided into shares, of a statement of the shares held by each member, dis- 
tinguishing each share by its number, and the amount paid or agreed to be 
considered as paid on the sliares of each member. 

(2) The date at which the name of any person was entered in the register as 
a member. 

(3) The date at which any person ceased to be a member.. 

And any company acting in contravention of this section shall incur a penalty 
not exceeding £5 for every day during which its default with complying with the 
provisions of this section continues, and every director or manager of the com- 
pany who shall knowingly and willfully authorize or permit such contravention 
of this section shall incur a penalty not exceeding £5 for every day during which 
its default with complying with the provisions of this section continues, and 
every director or manager of the company who shall knowingly and willfully 
authorize or permit such contravention shall incur like penalty.^ 

Sec. 56. Register of members to be kept at registered office and to be open to 
inspection by members. — The register of members, commencing from the date 
of the registration of the company, shall be kept at the registered office of the 
company hereinafter mentioned. Except when closed as hereinafter mentioned,^ 
it shall, during business hours, but subject to such restrictions as the company 

« Companies act, 1900, sec. 23. 

* Companies act, 1862, sees. 19 and 54. 

^ See ante, sees. 41 and 43 ; the companies act, 1862, Sch. I, Table A, art. 35. 

^ Companies act, 1862, Sch. I, Table A, art. 78. 

« See ante, sees. 41 and 43. 

f Companies act, 1862, sec. 25. 

ff See sec. 57. 
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in general meeting may impose, so that not less than two hours in each day be 
appointed for inspection, be open to the inspection of any member gratis, and 
to the inspection of any other person on the payment of 1 shilling, or such less 
sum as the company may prescribe for each inspection, and every such member 
or other person may require a copy of such register or any part thereof, or of 
such list or summary of members as is hereinbefore mentioned, on payment 
of 6 pence for every 100 words required to be copied; if such inspection or 
copy is refused, the company shall Incur for each refusal a penalty not ex- 
ceeding £2, and a further penalty not exceeding £2 for every day during which 
such refusal continues, and every director and manager of the company who 
shall knowingly authorize or permit such refusal shall incur the like pen- 
alty; and in addition to the above penalty as respects companies registered 
In England and Ireland, any judge sitting in chambers, or the vice-warden 
of the stannaries, in the case of companies subject to his jurisdiction, may 
by order compel an immediate inspection of the register.** 

Sec. 57. Books may he closed thirty days each year, — ^Any company under this 
act may, upon giving notice by advertisement in some newspaper circulating 
In the district in which the registered office of the company is situated, close 
the register of members for any time or times not exceeding in the whole thirty 
days in each year.^ 

Sec. 58. Remedy for improper entry or omission in register, — If the name of 
any person is without sufficient cause entered in or omitted from the register 
of members of any company under this act, or if default is made or un- 
necessary delay takes place in entering on the register the fact of any person 
having ceased to be a member of the company, the person or member ag- 
grieved, or any member of the company, or the company itself, may, as re- 
spects companies registered in England and Ireland, by motion in any of 
Her Majesty's superior courts of law or equity or by an application to a 
judge sitting in chambers, or to the vice-warden of the stannaries in the case 
of companies subject to his jurisdiction apply for an order of the court that the 
register may be rectified, and the court may either refuse such application, 
with or without costs, to be paid by the applicant, or it may, if satisfied with 
the justice of the case, make an order for the rectification of the register, 
and may direct the company to pay all the costs of such motion, application, 
or petition, and any damages the party aggrieved may have sustained. The 
court may in any proceeding under this section decide on any question re- 
lating to the title of any person who is a party to such proceeding to have 
his name entered in or omitted from the register, whether such question 
arises between two or more members, or alleged members, or between any 
members or alleged members and the company, and generally the court may 
In any such proceeding decide any question that it may be necessary or ex- 
pedient to decide for the rectification of the register.*' 

Sec. 59. Register of mortgages to he kept. — Every limited company under 
this act shall keep a register of all mortgages and charges specifically affect- 
ing property of the company, and shall enter in such register in respect to 
each mortgage or charge a short description of the property mortgaged or 
charged, the amount of charge created, and the names of the mortgagees or 
persons entitled to such charge. If any part of the property is mortgaged or 
charged without such entry as aforesaid being made, every director, mana- 
ger, or other officer who knowingly and willfully authorizes or permits the 
omission of such entry shall incur a penalty not exceeding £50. The said 
register of mortgages shall be open to inspection by any creditor or member 
of the company at all reasonable times, and if such inspection is ri^used, any 
officer of the company refusing the same, and every director and manager 
of the company authorizing or knowingly and willfully permitting such re- 
fusal, shall incur a penalty not exceeding £5, and a further penalty not ex- 
ceeding £2 for every day during which such refusal continues, and In addi- 
tion to the above penalty the court may by order compel an immediate inspec- 
tion of the register.* 

Sec. 60. Extraordinary general meeting, — Notwithstanding anything in any 
regulations of a company, the directors of a company shall, on the requisition 



« Companies act, 1862, sec. 32. 
» Companies act, 1862, sec. 33. 
^ Companies act, 1862, sec. 35. 
* Companies act, 1862, sec. 43. 
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Of the holders of not less than one-tenth of the issued capital of the company 
upon which all calls or other sums then due have heen paid, forthwith proceed 
to convene an extraordinary general meeting of the company." 

M. — Methods of ta^Qiion of corporations. 

Sec. 61. firtomp«.-— Articles of association, contracts for sale of shares, letters 
of allotment, mortgages of shares, proxy papers, scrip certificates, transfers 
of shares, insurance policies, and other papers used by corporations must be 
stamped. 

Sec. 62. Income tax, — The treasurer of a company must make out a list of 
the income of the company, and deliver it to the assessor of taxes, and the hd- 
come as thus ascertained is taxed.* 

N. — Special methods of control l^ the Oovemment. 

Sec. 63. Board of trade. — ^The board of trade in England is one of the ad- 
minstrative departments of government, being a committee of the privy council 
which is appointed for the consideration of matters relating to trade. The 
president of the board of trade, its real executive officer, is a member of the 
cabinet, with an official salary of £2,000. The rules made by this board within 
the scope of its authority have the force of law. 

Sec. 64. Registrars appointed, — ^The board of trade may from time to time 
appoint such registrars and clerks as they may think necessary for the regis- 
tration of companies. The board of trade may make such regulations as they 
think fit with respect to the duties to be performed by such registrars aforesaid. 

Public mxiy inspect records of registrar, — Every person may inspect the doc- 
uments kept by the registrar of joint-stock companies, upon the payment of a 
fee to be fixed by the board of trade. Numerous certificates and reports must 
be filed by each company with the registrar of companies.*^ 

Sec. 65. Emamination of affairs of company "by inspectors, — ^The board of 
trade may appoint one or more competent inspectors to examine into the af- 
fairs of any company under this act, and to report thereon, in such manner as 
the board may direct, upon the applications following : 

(1) Banking company with capital divided into shares. — In case of a bank- 
ing company that has a capital divided into shares, upon the application of 
members holding not less than one-third part of the whole shares of the com- 
pany for the time being issued ; 

(2) Oher than hanking companies have capital divided into shares, — In the 
case of any other than a banking company that has a capital divided into 
shares, upon the application of members holding not less than one-fifth part 
of the whole shares of the company for the time being issued. 

(3) Company not having its capital divided into shares, — In the case of any 
company not having a capital divided into shares, and upon the application of 
members being in number not less than one-fifth of the whole number of per- 
sons for the time being entered on the register of the company as members. 

Sec. 66. Application to he supported hy evidence — Board m^y require appli- 
cants to give security, — The application shall be supported by such evidence as 
the board of trade may require for the purpose of showing that the applicants 
have good reason for requiring such investigation to be made, and that they 
are not actuated by malicious motives in instituting the same; the board of 
trade may also require the applicants to give security for the payment of the 
costs of the inquiry before appointing any inspector or inspectors. 

Sec. 67. Inspection of hooks — Officers examine under oath, — It shall be the 
duty of all officers or agents of the company to produce for the examination of 
the inspectors all books and documents in their custody or power. Any inspector 
may examine upon oath the officers and agents of the company in relation to 
its business and may administer such oath accordingly. If any officer or agent 
refuses to produce any book or document herelnby directed to be produced, or 
to answer any question relating to the affairs of the company, he shall incur 
a penalty not exceeding £6 in respect of each offense. 



« Companies act, 1900, sec. 13. 

» 5 and 6 Vic, ch. 35, sees. 40, 44 and 54, and 42-43 Vic, ch. 21, sec 18. 
c Companies act, 1862, sec. 174. See ante, sees. 2, 32, 34, 35, 36, 38-40, 42, 44, 
and post, sees. 70 and 77. 
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Sec. 68. Result of examination made known to hoard and members of com- 
pany. — Upon the conclusion of the examination the inspectors shall report their 
opinion to the board of trade. A copy shall be forwarded by the board of trade 
to the registered oflSce of the company, and a further report shall, upon the 
request of the members upon whose application the inspection was made, be 
delivered to them or to any one or more of them.<» 

Sec. 69. Statements by insurance and other companies. — ^Every limited bank- 
ing company and every -insurance company and deposit, provident, or benefit 
society under this act shall, before it commences business and also on the first 
Monday in February and the first Monday in August in every year during 
which it carries on business, make a statement in the following form : 

Form of statement. — ^The capital of the company is divided into shares 

of each. The number of shares issued is . Calls to the amount of 

pounds per share have been made, under which the sum of pounds 

has been received. _ 

The liabilities of the company on the 1st day of January (or July) were: 

Debts owing to sundry persons by the company — 

On Judgment, . 

On specialties. 



On notes or bills, — 
On simple contracts. 
On estimated liabilities. 



The assets of the company on that day were — 
Government securities (stating them). 



Bills of exchange and promissory notes, . 

Cash at the bankers, . 

Other securities, . 

Or as near thereto as circumstances will admit, and a copy of such statement 
shall be put up in a conspicuous place in the registered office of the company, 
and in every branch office or place where the business of the company is car- 
ried on, and if default is- made in compliance with the provisions of this sec- 
tion, the company shall be liable to a penalty not exceeding £5 for every day 
during which such default continues, and every director and manager of thte 
company who shall knowingly and willfully authorize or permit such default 
shall incur the like penalty. 

Every member and every creditor of any company mentioned in this section 
shall be entitled to a copy of the above-mentioned statement on payment of a 
sum not exceeding 6 pence.^ 

Sec. 70. Register of directors and managers. — Every company under this act 
and not having a capital divided into shares shall keep at its registered office 
a register containing the names and addresses and occupations of its directors 
or managers, and shall send to the registrar of joint-stock companies a copy 
of such register, and shall from time to time notify the registrar of any change 
that takes place in such directors or managers. 

Sec. 71. For violation of the above provision a penalty is imposed of not more 
than £5 for each day, and each director or manager is liable for the same.*^ 

O. — Special Jaws regarding monopolies. 

Sec. 72. Amalgamation of insurance companies. -^\Yheu it is intended to amal- 
gamate two or more (life insurance) companies, or to transfer the life assurance 
business of one company to another, the directors of any one or more of such 
companies may apply to the court, by petition, to sanction the proposed arrange- 
ment, notice of such application being published in the Gazette, and the court, 
after hearing the directors and other persons whom it considers entitled to 
be heard upon the petition, may confirm the same if it is satisfied that no suffi- 
cient objection to the arrangement has been established. 

Sec. 73. Notice to policy holders — Contract open to inspection. — Before any 
such application is made to the court a statement of the nature of the amalga- 
mation or transfer, as the case may be, together with an abstract containing the 
material facts embodied in the agreement or deed under which such amalgama- 
tion or transfer is proposed to be effected and copies of the actuarial or other 
reports upon which such agreement or deed Is founded shall be forwarded to 

« Companies act, 1862, sees. 56 to 59. 

* Companies act, 1862, sec. 44. 

« Companies act, 1862, sees. 45 and 46 as amended by companies act, 1900. 
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each policy holder of each company in case of amalgamation or to each policy 
holder of the transferred company in oise of transfer; and the agreement or 
deed under which such amalgamation or transfer is effected shall be open for 
the inspection of the policy holders and shareholders at the oflSce or oflSces of 
the company or companies for a period of fifteen days after the issuing of the 
abstract herein provided. 

Sec. 74. When court %Dill not sanction arrcmgement. — ^The court shall not 
sanction any amalgamation or transfer in any case in which it appears to 
the court that policy holders representing one-tenth or more of the total 
amount assured In any company which is proposed to amalgamate or In 
any company the business of which it is proposed to transfer dissent from 
such amalgamation or transfer. 

Sec. 75. Sanction of court necessary, — No company shall amalgamate with 
another or transfer its business to another unless such amalgamation or trans- 
fer is confirmed by the court In accordance with this section: Provided, al- 
ways. That this section shall not apply in any case in which the business of 
any company which is sought to be amalgamated , or transferred does not 
comprise the business of life assurance.*^ 

Sec. 76. Report of assets and liahilities to hoard of trade. — When an amal- 
gamation takes place between any companies, or when the business of one com- 
pany Is transferred to another company, the combined company or purchasing 
company, as the case may be, shall, within ten days from the date of the com- 
pletion of the amalgamation or transfer, deposit with the board of trade cer- 
tified copies of statements of the assets and liabilities of the companies con- 
cerned in such amalgamation or transfer, together with a statement of the 
nature and terms of the amalgamation or transfer, and a certified copy of the 
agreement or deed under which such amalgamation or transfer is effected, 
and certified copies of the actuarial or other reports upon which such agree- 
ment or deed is founded, and the statement or agreement or deed of amalga- 
mation or transfer shall be accompanied by a declaration under the hand of 
the chairman of each company and the principal managing officer of each com- 
pany that to the best of their belief every payment made or to be made to 
any person whatsoever on account of the said amalgamation or transfer is 
therein fully set forth, and that no other payment beyond those set forth 
have been made, or are to be made, either in money, policies, bonds, valuable 
securities, or other property by or with the knowledge of any parties to the 
said amalgamation or transfer.* 

Sec. 77. Documents kept by registrar and open to inspection, — The board of 
trade may direct any printed or other document required by this act, or cer- 
tified copies thereof, to be kept by the registrar of joint stock companies or 
other officer of the board of trade, and any person may, on payment of such 
fees as the board of trade may direct, inspect the same at his office and pro- 
cure copies thereof.^' 

Sec. 78. Penalty for default. — Every company which makes default in com- 
plying with the requirements of this act shall be liable to a penalty not ex- 
ceeding f 50 for every day during which the default continues ; and if default 
continues during a period of three months after notice of default by the board 
of trade, which notice shall be published in one or more newspapers as the 
board of trade may direct, and after such publication the court may order 
the winding up of the company upon the application of one or more policy 
holders or shareholders.* 

Sec. 79. Parliament to have abstract of reports. — ^The board of trade shall 
lay annually before Parliament the statements and abstracts ol! reports de- 
posited with them under this act during the preceding year.® 

« Life assurance companies act, 1870, sec. 14. 

* Life assurance companies act, 1870, sec. 15. 
''Life assurance companies act, 1870, sec. 16. 

* Life assurance companies act, 1870, sec. 18. 
« Life assurance companies act, 1870, sec. 24. 
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The following is the so-called Wilson bill referred to by Mr. 
Gompers in his statement before this subcommittee: 

[H. R. 20584, Sixtieth Congress, first session.] 

IN THE HOUSE OF REPRESENTATIVES. 

April 6 (calendar day, April 10), 1908. 

Mr. Wilson, of Pennsylvajiia, introduced the following bill; which 
was referred to the Committee on the Judiciary and ordered to be 
printed. 



A BILL 



To amend the Act approved July second, eighteen hundred and ninety 
entitled "An Act to protect trade and commerce against any unlaw- 
ful restraints and monopolies." 

Be it enacted hy the Senate and House of Representatives of the 
United States of America in Congress asemhled^ That the Act ap- 
proved July second, eighteen hundred and ninety, entitled " An Act to 
protect trade and commerce against any unlawful restraints and 
monopolies," be, and the same is hereby, amended by adding at the 
end of said Act the following section: 

" Sec. 9. That nothing in said Act is intended nor shall any provision 
thereof hereafter be enforced so as to apply to organizations or asso- 
ciations not for profit and without capital stock, nor to the members 
of such organizations or associations. 

" That nothing in said Act is intended nor shall any provision 
thereof hereafter be enforced so as to apply to any arrangements, 
agreements, or combinations among persons engaged in agriculture 
or horticulture made with a view of enhancing the price of their own 
agricultural or horticultural product." 
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The following is the so-called Hepburn bill referred to by Mr. 
Gompers in his statement before this subcommittee: 

[H. R. 19745, Sixtieth Congress, first session.] 

IN THE HOUSE OF REPRESENTATIVES. 

March 23, 1908. 

Mr. Hepburn introduced the following bill; which was referred to the 
Committee on the Judiciary and ordered to be printed. 



A BILL 



To regulate commerce among the several States or with foreign nations, 
and to amend the act approved July second, eighteen hundred and 

^ ninety, entitled '*An act to protect trade and commerce against 
unlawful restraints and monopolies." 

Be it enacted hy the Senate and Home of Representatives of the 
United States ofAm.et'ica in Congress a^semhled^ That the act approved 
July second, eighteen hundred and ninety, entitled ^'An act to protect 
traae and commerce against unlawful restraints and monopolies," be, 
and hereby the same is, amended by adding at the end of said act the 
following sections: 

"Sec. 8. That any corporation or association affected bv this act, 
but not subject to the act approved February fourth, eignteen hun- 
dred and eighty -seven, entitled ^ An act to regulate commerce,' or the 
acts amendatory thereof or supplemental thereto, shall be entitled to 
the benefits and immunities in this act hereinafter given, if and when 
it shall register as herein provided, and shall comply with the require- 
ments of this act, hereinafter set forth, but not otherwise. 

"Such registration, by a corporation or association for profit and 
having capital stock, may be effected by filing with the Commissioner 
of Corporations a written application therefor, together with a writ- 
ten statement setting forth such information concerning the organiza- 
tion of such corporation or association, its financial conditions, its 
contracts, and its corporate proceedings, as may be prescribed by 
general regulations from time to time to be made by the President 
pursuant to this act; and such registration by a corporation or associa- 
tion not for profit and without capital stock may be effected by filing 
with the Commissioner of Corporations a written application therefor, 
40139—08 18 273 
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together with a written statement setting forth, first, its charter or 
agreement of association and by-laws; second, the place of its prin- , 
cipal office, and, third, the names of its directors or managing officers, 
and standing committees, if afty, with their residences. 

^'Thereupon the Commissioner of Corporations shall register such 
corporation or association under this act. In case any corporation or 
association so registered shall refuse or shall fail at any time to tile the 
statements or to give the information required under this act, or to comply 
with the requirements of this act, or in case information furnished by 
it shall be false in any material particular, the Commissioner of Corpo- 
rations shall have power to cancel the registration of such corporation 
or association after thirty days' notice in writing to such corporation 
or association. Any corporation or association aggrieved by such 
action of the Commissioner of Corporations may apply to the supreme 
court of the District of Columbia, in a suit or proceeding in equity, 
for such relief in the premises as may be proper, and said court shall 
have jurisdiction to hear and determine such application, subject to 
appeal as in other causes In equity. 

''Sec. 9. That the President shall have power to make, alter, and 
revoke, and from time to time, in his discretion, he shall make, alter, 
and revoke, regulations prescribing what facts shall be set forth in the 
statements to be filed with the Commissioner of Corporations by cor- 
porations and associations for profit and having capital stock applying 
for registration under this act, and what information thereafter shall 
be furnished by such corporations and associations so registered, and 
he may prescribe the manner of registration and of cancellation of 
registration. 

"Nothing in this Jict shall require the filing of contracts or agree- 
ments of corporations or associations not for profit or without capital 
stock, and such corporations and associations while registered here- 
under, and the members thereof, shall be entitled to all the benefits 
and immunities given by this act, excepting such as are given by sec- 
tion ten and section eleven, without filing such contracts or agree- 
ments; but from time to time every such corporation or association 
shall file with the Commissioner of Corporations, when and as called 
for by him, a revised statement given, as of a date specified by him, 
such information as is required to be given at the time of original 
registration under section eight of this act. 

''Sec. 10. That any corporation or association registered under this 
act, and any person, not a common carrier under the provisions of the 
said act approved Februarj'^ fourth, eighteen hundred and eighty- 
seven, or tne acts amendatory thereof or supplemental thereto, being 
a party to a contract or combination hereafter made, other than a con- 
tract or combination with a common carrier filed under section eleven 
of this act, may file with the Commissioner of Corporations a copy 
thereof, if the same bje in writing, or if not in writing, a statement 
setting forth the terms and conditions thereof, together with a notice 
that such filing is made for the purpose of obtaining the benefit of the 
provisions of this section. Thereupon the Commissioner of Corpora- 
tions, with the concurrence of thr Secretarv of Commerce and Labor, 
of his own motion and without notice and hearing, or after notice and 
hearing, as the Commissioner may deem proper, may enter an order 
declaring that in his judgment such contract or combination is in 
unreasonable restraint of trade or commerce among the several States 
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or with foreign nations. If no such order shall be made within thirty 
days after the filing of such contract or written statement, no prose- 
cution, suit, or proceeding by the United States shall lie under the 
first six sections of this act, for or on account af such contract or com- 
bination, unless the same be in unreasonable restraint of trade or com- 
merce among the several States or with foreign nations; but the 
United States may institute, maintain, or prosecute a suit, proceeding, 
or prosecution under the first six sections of said act for or on account 
of any such contract or combination hereafter made, of which a copy 
or written statement shall not have been filed as aforesaid, or as to 
which an order shall have been entered as above provided. 

"• No corporation or association for profit or having capital stock, 
and registered under this act, that hereafter shall make a combination 
or consolidation with any other corporation or association, shall be 
entitled to continue its registration under this act, unless without delay 
it shall file with the Commissioner of Corporations, pursuant and sub- 
ject to the provisions of this section, a statement setting forth the 
terms and conditions of such combination or consolidation, together 
with a notice as hereinabove provided. 

"Sec. 11. That any common carrier under the provisions of the said 
act approved February fourth, eighteen hundred and eighty-seven, or 
the acts amendatory thereof or supplemental thereto, being a party to 
a conti-act or combination hereafter made, or any other party to such 
contract or combination, may file with the Interstate Commerce Com- 
mission a copy thereof, if the same be in writing, or if not in writing, 
a statement setting forth the terms and conditions thereof, together 
w4th a notice that such filing is made for thepurpose of obtaining the 
benefit of the provisions of this section. Tnereupon the Interstate 
Commerce Commission, of its own motion and without notice or head- 
ing, or after notice and hearing, as said Commission may deem proper, 
may enter an order declaring that in its judgment such contract or 
combination is in unreasonable restraint of trade or commerce among 
the several States or with foreign nations. If no such order shall be 
made within thirty days after the filing of such contract or written 
statement, no prosecution, suit, or proceeding by the United States 
shall lie under the first six sections of this act, for or on account of 
such contract or combination, unless the same be in unreasonable 
restraint of trade or commerce among the several States or with foreign 
nations, but the United States may institute, maintain, or prosecute a 
suit, proceeding, or prosecution under the first six sections of said 
act for or on account of any such contract or combination hereafter 
made, of which a copy or written statement shall not have been tiled 
as aforesaid, or as to which an order shall have been entered as above 
provided." 

Skc. 2. That section seven of the said act approved July second, 
eighteen hundred and ninety, is hereby amended so as to read as 
follows: 

"Sec. 7. That any person who shall be injured in his business or 
property by any other person or corporation by reason of anything 
forbidden or declared to be unlawful by this act may sue therefor in 
any circuit court of the United States in the district in which the 
defendant resides or is found, without respect to the amount in con- 
troversy, and shall recover the damages by nim sustained and the costs 
of suit, including a reasonable attorney's fee." 
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Sec. 3. That in any suit for damages under section seven of the! aaid 
act approved eJuly second, eighteen hundred and ninety, based upon a 
right of action accruing prior to the passage of this act, the plaintiff 
shall be entitled to recover only the damages by him sustained and the 
costs of suit, including a reasonable attorney's fee; and no suit for 
damages under said section seven of this act, based upon a right of 
action accruing prior to the passage of this act, shall be maintained 
unless the same snail be commenced within one year after the passage 
of this act. 

Nothing in said act approved July second, eighteen hundred and 
ninety, or in this act, is intended, nor shall any provision thereof here- 
after be enforced, so as to interfere with or to restrict any right of 
employees to strike for any cause or to combine or to contract with 
eacn other or with employers for the purpose of peaceably obtaining 
from employers satisfactory terms for their labor or satisfactory con- 
ditions of employment, or so as to interfere with or to restrict any^ 
right of employers for any cause to discharge all or any of their em- 
ployees or to combine or to contract with each other or with employees 
for the purpose of peaceably obtaining labor on satisfactory terms. 

Sec. 4. That no suit or prosecution by the United States under the 
first six sections of the said act approved July second, eighteen hun- 
dred and ninety, shall hereafter be begun for or on account of any con- 
tract or combination made prior to the passage of this act, or any 
action thereunder, unless the same be in unreasonable restraint of ti-ade. 
or commerce among the several States or with foreign nations; and no 
suit or prosecution by the United States under the first six sections of 
the said act approved July second, eighteen hundred ninetj^ shall be 
begun after one year from the passage of this act for or on account of 
atiy contract or combination made priorto the passage of this act, or any 
action thereunder; but no corporation or association authorized to regis- 
ter under section eight of the said act approved July second, eighteen 
hundred and ninety, as amended, shall be entitled to the benefit of this 
immunit}' if it shall have failed so to register, or if the registration of 
such corporation or association shall have been cancel ea before the 
expiration of one year after such registration, exclusive of the period, 
if any, during which such cancellation shall have been stayed by an 
order or decree of court subsequently vacated or set aside» Anything 
herein contained to the contrary notwithstanding, all actions and pro- 
ceedings now or heretofore pending under or by virtue of any provision 
of the said act approved July second, eighteen hundred and ninety, 
may be prosecuted and may be defended to final effect; and all judgments 
dnd decrees heretofore or hereafter made in any such actions or pro- 
ceedings may be enforced in the same manner as though this act had. 
not been passed. 
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Sherman Antitrust Act. 

(Act of July 2, 1890.— Stats. 26, chap. 647.) 

An act to protect trade and commerce against unlawful restraints and 

monopolies. 

Be it enacted by the Senate and Iloitsevf Representatives of the United 
States of America in Congress assemhUd^ 

Sec. 1. Every contract, combination in the form of trust or other 
wise, or conspiracy, in restraint of trade or commerce among the 
several States, or with foreign nations, is hereby declared to be illegal. 
Every person who shall make any such contract or engage in any such 
combination or conspiracy shall be deemed guilty of a misdemeanor, 
and on conviction thereof shall be punished by fine not exceeding 
five thousand dollars or by imprisonment not exceeding one year, or 
by both said^ punishments, in tne discretion of the court. 

Sec. 2. Every person who shall monopolize, or attempt to monop- 
olize, or combine or conspire with any other person or persons, to 
monopolize any part of the trade or commerce among the several 
States, or with foreign nations, shall be deemed guilty of a misde- 
meanor, and, on conviction thereof, shall be punished by fine not» 
exceeding five thousand dollars, or by imprisonment not exceeding 
one year, or by both said punishments, in the discretion of the court. 

Sec. 3. Every contract, combination in form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce in any Territory of 
the United States or the District of Columbia, or in restraint of trade 
or commerce between any such Territor}'^ and another, or between 
an}'^ such Territor}^ or Territories and any State or States or the Dis- 
trict of Columbia, or with foreign nations, or between the District of 
Columbia and any State or States or foreign nations, is hereby declared 
illegal. Every person who shall make any such contract or engage in 
any such combination or conspiracy, shall be deemed guilty oFa mis- 
demeanor, and, on conviction thereof, shall be punished bv fine not 
exceeding five thousand dollars, or by imprisonment not exceeding 
one year, or by both said punishments, in tne discretion of the court. 

Sec. 4. The several circuit courts of the United States are hereby 
invested with jurisdiction to prevent and restrain violations of this 
act; and it shall be the duty or the several district attorneys of the 
United States, in their respective districts, under the direction of the 
Attorne^'^-General, to institute proceedings in equity to prevent and 
ij-estrain such violations. Such proceedings may be by way of petition 
setting forth the case and praying that such violation shall be enjoined 
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or otherwise prohibited. When the parties complained of shall have 
been duly notified of such petition the court shall proceed, as soon as 
may be, to the hearing and determination of the case; and pending such 
petition and before final decree, the court may at any time make such 
temporary restraining order or prohibition as shall be deemed just in 
the premises. 

Sec. 6. Whenever it shall appear to the court before which any- 
proceeding under section four of this act may be pending, that the 
ends of justice require that other parties should be brought oefore the 
court, the court may cause them to be summoned, whether they reside 
in the district in which the court is held or not; and subpoenas to that 
end may be served in any district by the marshal thereof. 

Sec. 6. Any property owned under any contract or by any com- 
bination, or pursuant to any conspiracy (and being the subject thereof) 
mentioned in section one of this act, and being in the course of trans- 
portation from one State to another, or to a foreign country, shall be 
forfeited to the United States, and may be seized and condemned by 
like proceedings as those provided by law for the forfeiture, seizure, 
and condemnation of propert}^ imported into the United States con- 
trary to law. 

Sec. 7. Any person who shall be injured in his business or property 
b}^ any other person or corporation by reason of anything forbidden 
or declared to be unlawful by this act, may sue therefor in any circuit 
court of the United States in the district in which the defendant resides 
or is found, without respect to the amount in controversy, and shall 
recover threefold the damages by him sustained, and the costs of suit, 
including a reasonable attorney's fee. 

Sec. 8. That the word "person," or "persons," wherever used in 
this act shall be deemed to include corporations and associations exist- 
ing under or authorized by the laws of either the United States, the 
laws of any of the Territories, the laws of any State, or the laws of 
any foreign country. 
• Approved, July 2, 1890. 
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